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The Moser Decision 
“Arbitration and Attorneys Fees: 
A Pandora’s Box” in the October 
issue misconstrued the recent deci- 
sion in Moser v. Barron Chase Secu- 
rities, Inc. As the attorneys for Ms. 
Moser, we encourage readers to read 


the text of the Moser decision itself 


before giving credence to the Octo- 
ber article. 

The Moser decision addressed a 
very specific, and recurring, prob- 
lem in securities arbitration cases 


before the National Association of 


Securities Dealers (NASD). Con- 
trary to the October article, Moser 
does not provide for a trial court to 
review the arbitration panel’s deci- 
sion on the merits. Moser does not 
expand the grounds for vacatur or 
modification of an arbitration 
award. Moser does not affect the fi- 
nality of arbitration awards. Moser 
does not involve §57.105 or a stan- 
dard of “manifest disregard of the 
law.” 

Moser holds that if the claimant 
inan NASD arbitration has alleged 
a statutory cause of action under 
the Florida Securities and Investor 
Protection Act, the arbitration 
award should indicate whether the 
claimant prevailed on that claim. 
If the award does not indicate 
whether the claimant prevailed on 
his or her statutory claim, the trial 
court may ask the panel to state 
whether the claimant prevailed on 
that claim, so that the court can 
determine whether the claimant is 
entitled to prevailing party attor- 
neys’ fees under the act. 

Although the Florida Securities 
and Investor Protection Act pro- 
vides for prevailing party attorneys’ 
fees for claims brought pursuant to 
that act, the Florida Arbitration 
Code does not empower the arbi- 
tration panel to award attorneys’ 
fees. Rather, unless the parties 
agree to have the arbitrators deter- 
mine the issue of attorneys’ fees, a 


court must determine the issue of 


entitlement to, and the award of, 
such fees in a proceeding after the 
arbitration award is rendered. 
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NASD arbitration awards are 
drafted by NASD staff members, 
based on a form completed by the 
arbitration panel. Rarely does the 
information provided by the arbitra- 
tors state whether the claimant pre- 
vailed on his or her statutory claim. 
Because a claimant’s case against 
his or her stockbroker often involves 
allegations of common law tort 
claims, as well as statutory viola- 
tions, it is theoretically possible for 
a claimant to prevail in the case, 
based on a common law claim, but 
not be a prevailing party for purposes 
of recovering attorneys’ fees based on 
the statutory claim. 

Respondent broker-dealers were 
understandably content with a sys- 
tem that put the claimant in this 
Catch-22: 1) arbitrators cannot 
award prevailing party attorneys’ 
fees (and why would a broker-dealer 
agree to have them do so?); 2) the 
award, drafted by NASD personnel, 
did not state whether the claimant 
prevailed on a statutory claim; and 
3) the court that was empowered to 
make the attorneys’ fee award could 
not determine whether the claimant 
had prevailed on a statutory claim, 
and was thus entitled to attorneys’ 
fees, based on the language of the 
award. Ifa court awarded attorneys’ 
fees under those circumstances, the 
respondent broker-dealer was quick 
to appeal, claiming that there was 
no indication that the claimant had 
prevailed on his or her statutory 
claim. 

This Catch-22 is the problem 
Moser addressed. Nothing more. 

We have observed that, in practice, 
the deck in securities arbitration is 
stacked heavily in favor of the respon- 
dent broker-dealers. The NASD pro- 
vides the forum. The customer is 
compelled to sign a standard form 
customer agreement, an adhesion 
contract drafted by the respondent, 
containing an arbitration clause. 
Many arbitrators are reluctant to 
render awards against respondent 
broker-dealers. 

Moser does not solve all of the prob- 
lems and conflicts of interest inher- 
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ent in such a skewed process. Moser 
does, however, make the process 
slightly more fair. 
FRANELL FEDOR 
ALLAN J. FEDOR 
RICHARD R. LoGspon 
Largo 


Military Tribunals 

I thank the Bar Journal for print- 
ing Martin A. Pedata’s article con- 
cerning the military tribunals estab- 
lished by President Bush to deal 
with terrorists (“President Bush’s 
Military Order Establishing Mili- 


Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Consti- 
tution of the State of Florida; 

“| will maintain the respect due 
to courts of justice and judicial of- 
ficers; 

“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 

“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s Cause 
for lucre or malice. So help me 
God.” 


tary Tribunals to Try Noncitizens: 
Is It Beyond His Constitutional and 
Statutory Authority?” November 
2002). Might I suggest that the ter- 
rorists Mr. Pedata would like to re- 
lease may stay at Mr. Pedata’s resi- 
dence at his expense? Any time he 
would like a guided tour of the crimi- 
nal justice systems of countries such 
as Afghanistan, Pakistan, Kuwait, 
Saudia Arabia, or any other middle 
eastern country that is governed by 
Islamic law, please have him contact 
me. I will be happy to supply him 
with airfare to the Islamic state of 
his choice. 

C. DonaLD DETKY 
Jacksonville 


The November military tribunals 
article contends that if the Bush 
Administration’s military order in- 
stituting military tribunals to deal 
with noncitizen combatants is not 
checked by Congress, “our nation 
may become no better than those we 
seek to defeat.” What the author is 
arguing is that our establishing mili- 
tary tribunals to deal with the 
world’s most evil people may make 
us no better than the Iraqi govern- 
ment which gasses its Kurds and 
totally represses its citizenry. He is 
arguing that our establishing mili- 
tary tribunals to deal with ruthless 
terrorists may make us no better 
than the Taliban and bin Laden 
whose hands are soaked with the 
blood of countless innocent civilians. 

The administration’s position re- 
garding the establishment of mili- 
tary tribunals is very arguably con- 
sistent with the laws of our land and 
it is also consistent with our national 
security interests. Mr. Pedata and 
others must be allowed to express 
opinions to the contrary but such 
individuals lose all credibility when 
they speciously and outrageously 
argue that our establishment of mili- 
tary tribunals makes us no better 
than Saddam Hussein or Osama bin 
Laden. Military tribunals or not, the 
United States is still a great coun- 
try where freedom and democracy 
prevail—it is a shining city on a hill. 
Good must prevail over evil and 
therefore it is imperative that the 
United States take all reasonable 
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and necessary steps to prevail in the 
war against terrorism. 

Epwarp J. KoNE 
Boca Raton 


Rule of Thumb 

In “Assessing the Veracity of Do- 
mestic Violence Allegations in 
Parenting Disputes” (November 
2002), Sherrie Boug Carter asserts 
that the “rule of thumb” saying has 
its origin in English Common Law 
and that the rule decreed that a man 
could not legally use a rod thicker 
than the diameter of his thumb to 
beat his wife. This explanation of 
the rule of thumb is an example of 
erroneous modern-day revisionist 
history. The rule of thumb phrase 
actually came into metaphorical use 
by the late 17th century, and it de- 
rives from workers who knew their 
trade so well they rarely fell back 
on the use of such things as rulers. 
That the phrase did not originate in 
the law can be ascertained by refer- 
ence to the Oxford English Dictio- 
nary, which notes that the term has 
been used metaphorically for at 
least 300 years to refer to any 
method of measurement or tech- 
nique of estimation derived from 
experience rather than science. 

Carter offers the opinion that, “Al- 
though probably rare, there argu- 
ably may be some spouses who an- 
ticipate a marital separation or 
child custody dispute and make re- 
ports of domestic abuse to gain le- 
verage if the case goes to court.” 
There are judges in Florida who 
have seen numerous domestic vio- 
lence injunction cases come before 
them who do not seem to share the 
opinion that false allegations of do- 
mestic abuse in civil cases are rare. 

In his article, “A Twist on Justice” 
in the August 24, 1997, Orlando Sen- 
tinel, Judge Joe Baker offers his per- 
spective: “It is common knowledge 
among both attorneys and litigants 
representing themselves that any- 
one contemplating divorce can get a 
strategic advantage by obtaining a 
domestic violence injunction. The 
procedure for getting these injunc- 
tions strongly favors the petitioner, 
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Excessive Advocacy (Read Page 755) 


ll too often, legal practitio- 

ners reduce modern- 

day litigation to ice hockey 
in business suits. 

Litigated matters as well as le- 
gally assisted business transactions 
sometimes result in: 1) public shout- 
ing matches; 2) name calling, orally 
or by written communication; 3) fail- 
ing to extend a common courtesy in 
order to gain an advantage; 4) use of 
a deposition or correspondence to 
embarrass or humiliate another; 
and/or 5) using rules of procedure to 
bludgeon an adversary knowing that 
one is advocating a marginal legal 
position. 

In a recent commencement ad- 
dress, Supreme Court Justice 
Sandra Day O’Connor stated: 
Clients increasingly view lawyers as 
mere vendors of services, and law firms 
perceive themselves as businesses in a 
competitive marketplace. As the num- 
ber of lawyers in this country ap- 
proaches one million, the legal profes- 
sion has narrowed its focus to the 
bottom line, to winning cases at all 
costs, and to making larger amounts 
of money. Almost every complaint 
about the decline of ethics and civility 


“sounds the dirge of the profession turn- 
ing into a trade.” 


One lawyer who stopped practic- 
ing law explained his decision to 
leave the profession in these bleak 
terms: “I was tired of deceit ... many 
attorneys believe that zealously rep- 
resenting their clients means push- 
ing all rules of ethics and decency to 
the limit.” 

Utah Supreme Court Justice Mat- 
thew B. Durrant wrote in Civility and 
Advocacy: 

Even more regrettably, I fear that 
too many lawyers are buying into 
the notion that incivility makes for 


effective advocacy. There has been 
no shortage of articles and speeches 


calling for greater civility among law- 
yers. I concur wholeheartedly in that 
sentiment. Lawyers should see them- 
selves as engaged in a noble profes- 
sion. They should conduct themselves 
with dignity and courtesy. They 
should be invariably honest and 
straightforward. Why? It should be 
enough that it is the right thing to 
do, and a more satisfying way to 
practice—a better way to live, for that 
matter. Those whose lawyering strat- 
egy is to inflict maximum misery of- 
ten make themselves most miserable 
of all. But I write to suggest one ad- 
ditional reason for adhering to the 
highest standards of courtesy and 
professionalism. Civility, dignity 
and honesty not only make for a 
more satisfying and fulfilling pro- 
fessional life, but for more effective 
advocacy. 


As lawyers, our responsibilities 
(see n.*) include acting as a repre- 
sentative of our clients, an advocate, 
a negotiator, an intermediary be- 
tween clients and an evaluator who 
examines a client’s legal affairs and 
thereafter advises accordingly. 

Our “Rules of Professional Con- 
duct Preamble: A Lawyer’s Respon- 
sibilities” provides that a lawyer 
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should be mindful of deficiencies in 
the administration of justice and 
of the fact that the poor, and some- 
times persons who are not poor, can- 
not afford adequate legal assis- 
tance, and should therefore devote 
professional time and civic influ- 
ence in their behalf. It goes on to 
say that a lawyer is also guided by 
personal conscience and the appro- 
bation of professional peers. A law- 
yer should strive to attain the high- 
est level of skill to improve the law 
and the legal profession and to ex- 
emplify the legal profession’s ideals 
of public service. 

Excessive advocacy has become 
too common. It is not the sole re- 
sponsibility of The Florida Bar, 
the Center for Professionalism, 
and the judges of this state to 
force-feed reasonable, respectful, 
and courteous behavior to attor- 
neys. It is the responsibility of 
each and every Florida attorney to 
examine and ponder his or her pro- 
fessional behavior and to mentor 
young attorneys on acting in a rea- 
sonable manner. In the end, it is 
by deed rather than by decree that 
attorneys teach each other that it 
is possible to “disagree without 
being disagreeable.” 


I invite you to read page 755 of your 
Bar Journal September Directory. The 
page states concisely “A Lawyer’s Re- 
sponsibilities.” Come on, you can do it. 
It’s sitting on your credenza and it will 
take you less than one unit of billable 
time to read! 
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Walking Through the Minefield 


ETHICAL AND LIABILITY RISKS IN 
AUDITOR RESPONSE LETTERS 


by John W. Allen 


our client writes a letter, asking you to send 

to its auditor information about certain types 

of loss contingencies, such as litigation and 

unasserted claims. As you draft a response, 
you are entering a minefield, thick with issues relating 
to waiver of privilege, terms of art such as “probable” 
and “remote,” risk of disclosure to litigation opponents, 
and the only “treaty” affecting most domestic U.S. law- 
yers. Missteps bring severe consequences. 

When preparing responses to auditors’ requests for 
information, the lawyer must also understand the gen- 
eral principles of Statement of Financial Accounting 
Standards No. 5 (“FAS No. 5”) and the American Bar 
Association’s Statement of Policy Regarding Lawyers’ 
Responses to Auditors’ Requests for Information (“ABA 
statement of policy,” or the “treaty”). By following some 
simple guidelines for preparing these responses, most of 
the “mines” can be avoided. 

The same pitfalls also expose such responses to dis- 
covery. The reported decisions are far from unanimous 
in regard to attempts to subpoena or require production 
of these litigation evaluations. Appropriate language in 
the lawyer’s response to the auditor reduces the risk of 
disclosure. 

Compliance with the treaty requires careful adherence 
to a multistep process. Although not mandatory, a writ- 
ten policy is recommended. 


Differing Duties of Auditor and Lawyer 

The auditor’s duty is to the reader of the client’s finan- 
cial reports and is public in nature, for the purpose of 
stating an opinion on whether they present fairly the 
financial position and results of operations of the client. 
Pursuant to FAS No. 5, the auditor must account for (pos- 
sibly accrue or disclose) loss contingencies (litigation, and 
unasserted claims and assessments) which are within 
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the lawyer’s special knowledge because of legal services 
rendered to the mutual client. The auditor requests the 
client to ask the lawyer for information intended to as- 
sist the auditor in properly accounting for those loss con- 
tingencies. 

The lawyer’s duty is to the client and is private in na- 
ture. The lawyer represents or advises the client in some 
defined capacity—for example, general counsel, litiga- 
tion only, specific litigation only, or specific nonlitigation 
matters only. In responding to the client’s request, the 
lawyer must give the information the auditor needs to 
form an opinion regarding the client’s financial reports, 
but neither the lawyer nor the client intends to waive 
the attorney-client privilege or the attorney work-prod- 
uct privilege by disclosing protected information to a 
third party, the auditor. To preserve these important privi- 
leges, the lawyer must respond within the scope of, and 
incorporate the limitations on, the response delineated 
by the treaty. 

An obvious tension results from the differences be- 
tween the duties of the auditor and the lawyer. Each must 
meet a different professional standard of care. By recog- 
nizing the divergent roles and duties of the lawyer and 
the auditor, the lawyer will more likely be successful in 
reaching an appropriate resolution of issues that arise 
in the context of responding to auditors’ inquiries. 


FAS No. 5: Accounting for Contingencies 
FAS No. 5 establishes standards of accrual and disclo- 
sure of loss contingencies, followed by accountants in 
auditing and opining on financial reports. FAS No. 5 de- 
fines “loss contingency” as “an existing condition, situa- 
tion, or set of circumstances involving uncertainty as to 
possible loss to an enterprise that will ultimately be re- 
solved when one or more future events occur or fail to 
occur.” Examples of loss contingencies include litigation, 
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claims arising from product warran- 
ties, potential assessments of fines 
or penalties by regulatory agencies, 
self-insurance risks, collectibility of 
receivables, letters of credit, and 
guarantees of indebtedness. In the 
typical request letter, the auditor 
(through the client) requests infor- 
mation from the lawyer about two 
general classifications of loss contin- 
gencies: 1) pending or threatened 
litigation or other proceedings, and 
2) unasserted claims and assess- 
ments. (Standard form of “Auditor- 
Provided Client’s Request to Law- 
yer” is at the end of this article.) 

Accrual. The primary purpose of 
the auditor’s inquiry to the lawyer 
is to determine whether accrual or 
disclosure of a material loss contin- 
gency is required. Accrual of a liabil- 
ity results in a reduction of net in- 
come and net worth. On the other 
hand, disclosure of the liability usu- 
ally occurs in a footnote to the fi- 
nancial statement; even though it 
may not reduce net income or net 
worth, it is still undesirable. Such 
accruals and disclosures can have 
adverse effects upon investors, lend- 
ers, and creditors. At the extreme, 
the auditor may conclude there are 
materially adverse effects upon the 
client’s business, and refuse to issue 
a “clean” audit opinion. 

Accrual is required if information 
available before issuance of the fi- 
nancial statements indicates that it 
is probable that an asset is impaired 
or a liability has been incurred at 
the date of the financial statements 
and the amount of the loss can be 
reasonably estimated. A loss is 
“probable” under FAS No. 5 if it is 
“likely to occur.” 

FAS No. 5 provides two other clas- 
sifications of the likelihood that the 
future event or events will confirm 
the loss. First, “reasonably possible” 
is defined as more than remote but 
less than likely. Second, “remote” is 
defined as slight. The auditor will 
request information from the law- 
yer about the following factors, in 
order to assess whether a material 
loss contingency is “probable:” 

1) The nature of the litigation, 
claim, or assessment; 

2) The history of the matter or 


progress of the litigation; 

3) The lawyer’s opinion about the 
likelihood of an unfavorable out- 
come; 

4) The company’s experience with 
previous similar contingencies; and 

5) How the company’s management 
intends to respond to the matter. 

Disclosure. If the conditions re- 
quiring accrual of a material loss 
contingency are not met, the audi- 
tor must then determine whether 
disclosure of the loss contingency is 
required as a footnote in the finan- 
cial statements. Disclosure is re- 
quired if there exists a “reasonable 
possibility” of loss or additional loss 
beyond the amounts already ac- 
crued; however, no disclosure of an 
unasserted claim or assessment 
should be made unless the potential 
claimant has manifested an aware- 
ness of the claim or it is probable 
that the claim will be asserted and 
an unfavorable outcome is reason- 
ably possible. 


ABA Statement of Policy 

The treaty! is not a required for- 
mat for the lawyer’s response to the 
auditor’s inquiry, but it is foolish not 
to seek its protection. Before writ- 
ing a response to the auditor’s in- 
quiry, the lawyer should review the 
treaty and its supporting works.’ 
The treaty incorporates into the 
lawyer’s response the understand- 
ing between the ABA and the Ameri- 
can Institute of Certified Public Ac- 
countants (AICPA) about the 
limitations on the lawyer’s response. 
A lawyer gains the protection of the 
treaty by using the model response 
letter set forth in the treaty. (See 
Sample Lawyer’s Response to Audi- 
tor at the end of this article.) 

1991 Opinion Accord. The treaty 
is not changed or otherwise affected 
by the 1991 Third-Party Legal Opin- 
ion Report (sometimes called the 
“Silverado report”), which includes 
the Legal Opinion Accord of the ABA 
Section of Business Law.* 

Loss-contingencies Limitations. 
The treaty recognizes limitations on 
loss contingencies about which the 
lawyer can furnish information to 
the auditor. First, the two general 
types of loss contingencies about 
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which lawyers may have informa- 
tion are: 1) pending and threatened 
litigation and other proceedings; 
and 2) unasserted claims and as- 
sessments. Second, the lawyer is 
limited to responding to those mat- 
ters which involve loss contingen- 
cies to which the lawyer has devoted 
substantive attention in the form of 
legal consultation or legal represen- 
tation. Third, the lawyer should re- 
spond only with respect to material 
loss contingencies. The auditor 
should state an objective standard 
of materiality, such as a dollar 
amount, in the request to the law- 
yer; if there is none, the lawyer may 
wish to consult with the auditor 
about the standard. 

Evaluation Limitations. The 
treaty also recognizes limitations on 
the information furnished by the 
lawyer to the auditor. The treaty 
states that no evaluation of the 
probability of loss should be pro- 
vided to the lawyer unless an unfa- 
vorable outcome is either: 1) “prob- 
able,” which means “the prospects 
of the claimant not succeeding are 
judged to be extremely doubtful and 
the prospects for success by the cli- 
ent in its defense are judged to be 
slight;” or 2) “remote,” which means 
“the prospects for the client not suc- 
ceeding in its defense are judged to 
be extremely doubtful and the pros- 
pects of success by the claimant are 
judged to be slight.” 

It is critical to note that FAS No. 
5 and the treaty define “probable” 
differently. The FAS No. 5 definition 
embodies a much lower threshold of 
likelihood, but lawyers are governed 
by the higher threshold of the treaty. 
Thus, unless the likelihood of an 
unfavorable outcome is “probable” 
as defined in the treaty, the lawyer 
should not opine on the likelihood 
of an unfavorable outcome. 

Unasserted Claims. The lawyer 
should provide the auditor with in- 
formation about only those 
unasserted claims and assessments 
specifically identified in the client’s 
request to the lawyer. The request 
will include unasserted claims and 
assessments only if all three of the 
following conditions are fulfilled: 

1) It is probable that a possible 
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claim will be asserted; 

2) Assuming such assertion, there 
is a reasonable possibility that the 
outcome will be unfavorable; and 

3) The resulting liability will be 
material to the financial condition 
of the client. 

Client Consultation. Finally, the 
treaty recognizes the lawyer’s pro- 
fessional responsibility to consult 
with the client about possible dis- 
closure of unasserted claims and 
assessments in the financial state- 
ments. The auditor’s request for in- 
formation made through the client 
will ask confirmation of the client’s 
understanding that the lawyer has 
accepted this professional respon- 
sibility. The treaty’s model response 
to the auditor provides for such con- 
firmation. 


Response to Auditor 

Follow the Treaty. All lawyers’ re- 
sponses to auditors’ requests for in- 
formation should follow the ABA 
statement of policy, using the “model 
response” set forth in the treaty. 
Note, however, that most CPA firms 
will accept responses not prepared 
in accordance with the treaty if the 
response contains answers to the 
inquiries on contingencies and does 
not indicate unacceptable limita- 
tions. Examples of other responses 
acceptable to CPA firms include: 
“The liability is not material”; “The 
company’s liability would not exceed 
a few hundred dollars”; “The action 
against the company has no merit”; 
and “While no assurance can be 
given as to the outcome, we believe 
the company should prevail.” 

Certainly, the lawyer’s response 
letter is no place for a rambling, 
stream-of-consciousness disserta- 
tion about the claim. The lawyer un- 
dertakes significant representations 
to the auditors, and, therefore, sig- 
nificant risks, in choosing not to use 
treaty language. 

Obtain the Appropriate Client Re- 
quest. The privileged status of the 
lawyer’s response under the treaty 
is conditioned on its being made in 
response to the appropriate request 
of the client. Therefore, the lawyer 
must obtain from the client an ap- 
propriately written request for the 


lawyer’s response to the client’s au- 
ditor, signed by a person in author- 
ity at the client. (See Standard Form 
of Auditor-Provided Client’s Request 
to Lawyer at the end of this article.) 

Conduct an Internal Investigation. 
Under the treaty, the lawyer’s re- 
sponse implies that the lawyer has 
made reasonable efforts to deter- 
mine, from all lawyers currently 
employed by the lawyer’s firm, all 
matters involving loss contingencies 
to which such lawyers have devoted 
substantive attention in the form of 
legal consultation or representation 
of the client. Therefore, the lawyer 
must conduct an internal investiga- 
tion to determine the matters to be 
disclosed in the response. The 
lawyer’s multilayered investigation 
should include: 

e Distribution of a general memo- 
randum to all lawyers, with ad- 
equate time provided for response; 

¢ Distribution of specific memo- 
randa or other communications with 
lawyers known to be working or to 
have worked on matters for the cli- 
ent; and 

¢ Communication with the client 
prior to the lawyer’s response, con- 
firming the completeness of the 
lawyer’s list of matters to be disclosed. 

Establish an Objective Material- 
ity Limitation. Unless the lawyer’s 
response is limited to “material” loss 
contingencies, the scope of the 
lawyer’s internal investigation and 
the preparation of his or her re- 
sponse will be unduly burdensome. 
Therefore, the lawyer must reach an 
understanding with the client’s audi- 
tor as to a dollar-amount threshold 
for materiality and establish that the 
lawyer’s response is limited to mat- 
ters exceeding the threshold. This un- 
derstanding should be set forth in the 
client’s letter requesting the lawyer’s 
response and incorporated into the 
lawyer’s response by reference to the 
client’s request letter. 

Disclose No Confidences. Some 
courts have ruled that lawyers’ re- 
sponses to auditors are discoverable. 
(See discussion below.) It is ex- 
tremely rare for the informational 
requirements of the response to re- 
quire disclosure of a client confi- 
dence. Therefore, in most cases, the 
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lawyer’s response should not dis- 
close any. The cautious lawyer will 
also insert specific language ex- 
pressly stating that there is no in- 
tent to waive the attorney-client 
privilege by making a response. 

Structure Opinions with Care. 
Pursuant to the instructions of its 
auditor, the client usually requests 
that the lawyer’s response include 
“an evaluation of the likelihood of 
an unfavorable outcome [of the liti- 
gation, claim, or assessment] and an 
estimate, if one can be made, of the 
amount or range of potential loss.” 
Under the treaty, the lawyer is not 
required to, and should not, provide 
such an opinion or evaluation un- 
less the lawyer is satisfied that an 
unfavorable result is either “prob- 
able” (as defined by the treaty, not 
by FAS No. 5) or “remote.” Until the 
late stages of the litigation process, 
it is very unusual for the lawyer to 
be able to determine whether the 
likelihood of an unfavorable out- 
come to the client is probable or re- 
mote; rather, a statement that “the 
litigation is being defended vigorously 
and the client has meritorious de- 
fenses” is generally appropriate. The 
lawyer must also avoid giving oral or 
“side door” opinions when discussing 
the response with the auditor. 

Communicate with the Client. 
Once a lawyer’s draft response is 
prepared, it often makes sense to 
review the draft with the client to 
confirm the completeness of the list 
of matters disclosed and the absence 
of disclosure of any confidences. It 
may also be appropriate to discuss 
with the client the effect of future 
contingencies in the matter upon 
disclosure in future responses. Ad- 
ditionally, as set forth in the treaty’s 
model response, the lawyer has a 
professional responsibility to advise 
and consult with the client with re- 
spect to unasserted claims or assess- 
ments which may call for financial 
statement disclosure. 

Consider SEC Loss-Contingency 
Disclosure Requirements. For pub- 
licly held clients and those involved 
in securities offerings, Securities 
and Exchange Commission account- 
ing and disclosure rules add another 
layer of complexity and analysis to 


é 

q 
) 

EAS 
} 
| 


responding to auditors’ requests. 
With the advent of the Sarbanes- 
Oxley bill and the Edward Amend- 
ment, more SEC rules will be forth- 
coming. The SEC also has 
long-standing, but constantly evolv- 
ing, interpretive positions on disclo- 
sure of certain type of loss contin- 
gencies, such as compliance with 
environmental and civil rights laws, 
and proceedings by regulatory agen- 
cies and other governmental bodies. 

Develop a Written Policy. Consider 
adopting an officewide audit re- 
sponse letter policy. A sample policy 
is at the end of this article. 

The Best Protection. When the 
lawyer undertakes an evaluation to 
a third party, the lawyer must speak 
truthfully.‘ The treaty, its scope and 
disclaimers permit the lawyer to 
restrict the audit response letter to 
the terms in the treaty, without be- 
ing “misleading.” Following the 
treaty has historically protected the 
lawyer form claims of civil liability 
based on allegations of incomplete 
disclosures.° 


Discovery to Obtain 
Audit Responses 

Some Cases Permit Discovery. Not 
surprisingly, lawyers’ auditor re- 
sponse letters have become the sub- 
ject of discovery requests.® One of 
the foremost cases permitting dis- 
covery of auditor response letters is 
Independent Petrochemical Corp. v. 
Aetna Casualty & Surety Co.,117 
F.R.D. 292 (D.D.C. 1987), in which a 
federal magistrate judge in a de- 
claratory action permitted an in- 
surer to obtain response letters pre- 
pared by the plaintiff’s attorney for 
the plaintiff’s accountants. The case 
recognizes the “public” duty of the 
auditor and makes reference to the 
Advisory Committee Note to Rule 
26(b)(3) of the Federal Rules of Civil 
Procedure, which states that the 
work-product doctrine does not ex- 
tend to materials “assembled in the 
ordinary course of business, or pur- 
suant to public requirements unre- 
lated to litigation, or for other 
nonlitigation purposes.” (emphasis 
added.) The court also determined 
that any attorney-client privilege 
intended to be attached to the com- 
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munications was waived when the 
letter was sent to the accountants. 

Most cases permitting discovery 
of attorneys’ audit responses have 
involved discovery requests by the 
U.S. government and its regulatory 
agencies. For example, United States 
v. El Paso Co., 682 F. 2d 530 (5th Cir. 
1982), involved an Internal Revenue 
Service administrative subpoena for 
estimations of a taxpayer’s contin- 
gent liabilities for additional tax in 
the event of an unfavorable tax de- 
termination. The case of United 
States v. Gulf Oil Corp., 760 F.2d 292 
(Temp. Emerg. Ct. App. 1985), in- 
volved a Department of Energy sub- 
poena for responses to auditors 
evaluating the impact of previous 
litigation. 

Other Cases Disagree. Of those 
holding that an audit letter is not 
subject to discovery, the leading case 
is Tronitech, Inc. v. NCR Corp., 108 
FRD 655 (S.D. Ind. 1985). In 
Tronitech, the court considered El 
Paso and Gulf Oil and rejected the 
reasoning of those decisions, hold- 
ing that the attorney’s letter to the 
accountants was not within the 
scope of discovery. 

In accord with this view is another 
aspect of the same Gulf Oil case, in- 
volving U.S. Department of Energy 
subpoenas issued against Arthur 
Young & Co., Gulf’s CPAs.’ The court 
there ruled that attorney-client 
privilege prohibited such discovery, 
specifically noting that the attorney 
had sent the letter in reliance on an 
understanding that confidentiality 


would be maintained, and that such 
letters were not relevant to the is- 
sues before the court and that any 
probative value would be “substan- 
tially outweighed by the danger of 
unfair prejudice and public interest 
concerns.” 

Attorney-Client Privilege. Even as 
the treaty was adopted, concern was 
repeatedly expressed that attorneys’ 
responses to auditors could consti- 
tute a waiver of the attorney-client 
privilege.* 

A principal protection against 
waiver might be an express state- 
ment of intent of nonwaiver in the 
text of the response. (See example 
in Sample Lawyer’s Response Let- 
ter.) This could help document the 
type of reliance on continued confi- 
dentiality that would fit the ratio- 
nale of Arthur Young & Co.° 

The fact that auditors intend to 
use these responses to compose pub- 
licly disclosed documents consti- 
tutes the greatest threat to the 
privilege.’ Nevertheless, the fact 
that the final work product might 
be intended for disclosure to the 
public does not necessarily mean 
that the components of that work 
product were also intended to be 
publicly available. 

In Carey-Canada, Inc. v. Califor- 
nia Union Insurance Co., 118 F.R.D. 
242 (D.D.C. 1986), the court ruled 
against the discovery of preliminary 
versions of annual report notes de- 
scribing the company’s litigation, 
noting that “the fact that the final 
drafts were intended to be disclosed 


to the public does not render the 
privilege inapplicable.” (emphasis 
added) 

Attorney Work-Product Privilege. 
The work-product privilege has re- 
ceived little attention in the few 
decisions on point and also received 
no mention whatsoever in the treaty 
commentary when the treaty was 
adopted."' 

Accountant-Client Privilege. The 
nonwaiver argument is strength- 
ened in state court if a statute es- 
tablishes an accountant-client privi- 
lege, which then may be stacked on 
the common law attorney-client 
privilege. Only 16 states and Puerto 
Rico recognize the accountant-client 
privilege.'* Under federal law, no ac- 
countant-client privilege is recog- 
nized.'* 

“Substantial Need.” Auditor re- 
sponse letters are usually not “pre- 
pared in anticipation of litigation or 
trial.” Nevertheless, the mandate of 
Fed. R. Civ. P. 26(b)(3) is that “the 
Court shall protect against disclo- 
sure of the mental impressions, con- 
clusions, opinions or legal theories 
of an attorney or other representa- 
tive of a party concerning litigation.” 
(emphasis added) Decisions which 
focus on the motivating purpose of 
the document often hold that, be- 
cause it was not “prepared in antici- 
pation of litigation,” the response 
letter should be produced. 

A better view would recognize 
that both the primary purpose of 
Fed. R. Civ. P. 26(b)(3), and its pub- 
lic policy, do not rely on this test. 


Standard Form of Auditor-Provided Client’s Request to Lawyer 


Dear Good & Careful Attorney: 


Our auditors, Worldwide Bean Counters, P.A., are per- 
forming their usual audit of our financial statements. 

Please furnish to our auditors the information requested 
below involving matters as to which you have been en- 
gaged and to which you have devoted substantive atten- 
tion on behalf of the Company (and/or any of its subsidiar- 
ies) in the form of legal consultation or representation. 
Please provide the information requested below, taking into 
consideration matters that existed at [balance sheet date] 
and for the period from that date to the effective date of 
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your response. Please specify the effective date of your re- 
sponse if it is other than the date of reply. Your response should 
be sent to our auditors at Worldwide Bean Counters, P.A. 


|. Pending or Threatened Litigation (excluding unasserted 
claims and assessments) 

Please furnish a list representing all litigation, claims, 
and assessments (excluding unasserted claims and as- 
sessments) considered to be material. Materiality for pur- 
poses of this letter includes items involving amounts ex- 
ceeding $500,000 individually or items involving lesser 


Form continued on page 18 
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Instead, the rule focuses on protec- 
tion of the attorney-client relation- 
ship and the need to protect com- 
munications inherent in that 
relationship. The opponent must 
show both a “substantial need” for 
the materials sought and “undue 
hardship.” The requisite “substantial 
need” of Fed. R. Civ. P. 26(b)(3) may 
not be present, because opposing liti- 
gants obviously have their own attor- 
neys to assess the litigation." 

Confidential Commercial Infor- 
mation. Fed. R. Civ. P. 26(c)(7), which 
gives the court the power to order 
that “a trade secret or other confi- 
dential research development, or 
commercial information not be dis- 
closed or be disclosed in a desig- 
nated way,” after making the same 
inquiries regarding “relevancy” and 
“need” as it makes under Rule 
26(b)(3).!° Some production may be 
ordered, given the much broader 
discretion permitted under that 
rule.'* In addition, if parts of the file 
are to be sealed, some public notice 
and hearing may be necessary."’ 

“Self-Critical Analysis” Privilege. 
The purpose of the analysis is fu- 
ture loss prevention,'* involving a 
balancing test, again focusing on the 
requesting party’s need for the ma- 
terials,'® and resulting in the pro- 
duction of documents that relate to 
causation, because causation is an 
element in plaintiffs’ proofs;”’ how- 
ever, at least one court has said that 
materials produced under govern- 
ment mandates fall under this privi- 
lege, even if voluntary evaluations 
do not.”! 


Conclusion 

Although court rulings have been 
decidedly mixed, litigants should ex- 
pect increasingly frequent requests 
for lawyers’ responses to audit in- 
quiries. In order to avoid discovery, 
the lawyer must draft auditor re- 
sponse letters with great care, us- 
ing the protection of the “treaty.” 

Avoidance of potential liability is 
also enhanced by strict compliance 
with the treaty, and using its terms 
of art. To ensure that compliance, 
lawyers should become thoroughly 
acquainted with the treaty. A writ- 
ten policy is recommended. 
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amounts which exceed $500,000 in the aggregate. Your 
information regarding each case should include: 

1. The nature of the litigation; 

2. The progress of the case to date; 

3. How management is responding or intends to respond 
to the litigation, e.g., to contest the case vigorously or to 
seek out-of-court settlement; and 

4. An evaluation of the likelihood of an unfavorable out- 
come and an estimate, if one can be made, of the amount 
or range of potential loss. 

Please furnish to our auditors such explanation, if any, 
that you consider necessary to supplement the foregoing 
information, including an explanation of those matters as 
to which your views may differ from those stated. In addi- 
tion, please identify any pending or threatened litigation, 
claims, and assessments that are omitted, or provide a 
statement that the above list of such matters is complete. 

Also, please identify any pending or threatened litigation 
with respect to which you have been engaged but as to 
which you have not yet devoted substantive attention. 

ll. Unasserted Claims and Assessments 

Please furnish our auditors with a summary of unasserted 
claims and assessments against the Company which are 
probable of assertion and, if asserted, will have at least a 
reasonable possibility of an unfavorable outcome. Please 
provide the following information with respect to each mat- 
ter identified in your summary: 

1. The nature of the matter; 

2. How management intends to respond if the claim is 
asserted; and 

3. The possible exposure if the claim is asserted. 

We understand that whenever, in the course of perform- 
ing legal services for us with respect to a matter recog- 
nized to involve an unasserted claim or assessment which 


may call for financial statement disclosure, you have formed 
a professional conclusion that we should disclose or con- 
sider disclosing such possible claim or assessment, as a 
matter of professional responsibility to us you will so ad- 
vise us and will consult with us concerning the question of 
such disclosure and the applicable requirements of State- 
ment of Financial Accounting Standards No. 5. Please spe- 
cifically confirm to our auditors that our understanding is 
correct. 

OR: 

We have represented to our auditors that there have been 
disclosed by management to them all unasserted possible 
claims that you have advised are probable of assertion and 
must be disclosed in accordance with Statement of Finan- 
cial Accounting Standard No. 5 in the financial statements 
currently under examination. 

OR: 

We have represented to our auditors that there are no 
unasserted possible claims that you have advised are prob- 
able of assertion and must be disclosed in accordance with 
Statement of Financial Accounting Standard No. 5 in the 
financial statements currently under examination. 

Ill. Other Matters 

Please identify the nature of and reasons for any limita- 
tion on your response. Also, please indicate the amount 
we (and our subsidiaries) were indebted to you for services 
and expense as of [date]. 

Please be advised that the Company does not intend 
either its requires that you provide information to our audi- 
tors or your response to the request to waive the attorney- 
client privilege or the attorney work-product privilege. 

The scheduled completion date of the auditors’ exami- 
nation is such that you should send your letter to our audi- 
tors on or about [date]. 


Sample Lawyer’s Response to Auditor 


GOOD & CAREFUL 
ATTORNEYS, P.C./P.A./L.L.P. 


Dear Auditor: 

By letter dated X, [name and title of officer signing re- 
quest] or [name of client] (the “Company”) [(together with 
its subsidiaries, the “Company”)] has requested that we 
furnish you with certain information in connection with 
your examination of the accounts of the Company as at 
[balance sheet date]. 

While this firm represents the Company on a regular 
basis, our engagement has been limited to specific mat- 
ters as to which we were consulted by the Company. We 
do not exercise internal supervision of the Company’s 
legal affairs and, therefore, this response is necessarily 
limited to those matters as to which we have been spe- 
cifically engaged and to which we have devoted substan- 
tive attention in the form of legal consultation or repre- 
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sentation as of [balance sheet date] and during the pe- 
riod from that date until the date of this letter. 

[OR: This firm does not represent the Company on 
a regular basis as outside counsel. We have been re- 
tained for the purposes of the litigation detailed below. 
We do not exercise internal supervision of the 
Company’s legal affairs, and therefore this response is 
necessarily limited to those matters as to which we have 
been specifically engaged and to which we have de- 
voted substantive attention in the form of legal consul- 
tation or representation as of [balance sheet date] and 
during the period from that date until the date of this 
letter. ] 

[OR: We call your attention to the fact that this firm 
has during the past fiscal year represented the Company 
only in connection with certain [federal income tax mat- 
ters/litigation/real estate transactions; describe other spe- 
cific matters, as appropriate] and has not been engaged 
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for any other purpose. 

Privilege Nonwaiver. The Company has advised us that 
by making the request set forth in its letter to us, the 
Company does not intend to waive the attorney-client 
privilege with respect to any information which the Com- 
pany has furnished to us. Moreover, please be advised 
that our response to you should not be construed in any 
way to constitute a waiver of the protection of the attor- 
ney work-product privilege with respect to any of our files 
involving the Company. 

Pending or Threatened Litigation. Subject to the fore- 
going and to the last paragraph of this letter, we advise 
you that as of [date of fiscal period ended] and during 
the period from that date until the date of this letter, we 
have not been engaged by the Company to give sub- 
stantive attention to or represent the Company in con- 
nection with [material (as defined in this Company’s re- 
quest dated X and referred to in the first paragraph of 


this letter)], loss contingencies coming within the scope 
of clause (a) of Paragraph 5 of the Statement of Policy 
referred to in the last paragraph of this letter. [, except 
as follows:] 

[Describe litigation and claims which fit foregoing crite- 
ria. An example description follows. ] 

Smith v. Company. On [date], John Smith, filed a civil 
action in Federal District Court for the Southern District 
of Florida alleging that he was wrongfully terminated from 
employment by the Company. He alleges that his termi- 
nation resulted from discrimination on the basis of age 
and that he Company breached an “employment con- 
tract” he had with the Company. He claims that he has 
suffered mental and emotional injury and seeks unspeci- 
fied damages in excess of $10,000. Discovery is not 
completed. A pretrial conference is scheduled for [date]. 

At this stage of litigation, it is impracticable to render 
an opinion about whether the likelihood of an unfavor- 
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able outcome is either “probable” or “remote;” however, 
the Company believes it has meritorious defenses and 
is vigorously defending this litigation. 

Unasserted Claims and Assessment. With respect to 
the matters specifically identified in the Company’s let- 
ter and upon which comment has been specifically re- 
quested, as contemplated by clauses (b) or (c) of Para- 
graph 5 of the ABA Statement of Policy, we advise you, 
subject to the last paragraph of this letter, as follows: 
[Provide information as appropriate or, if the Company 
has not identified and requested comment on any 
unasserted claims and assessments, insert the follow- 
ing paragraph:] 

The Company has not specifically identified any 
unasserted claims and assessments nor has the Com- 
pany specifically requested that we supplement or com- 
ment on any unasserted claims and assessments of 
which they are aware. [With the exception of the pend- 
ing litigation previously discussed,] [wje have made no 
review of the Company’s transactions for the purpose of 
identifying loss contingencies or unasserted claims and 
assessments. 

The information set forth herein is [as of [date], the 
date on which we commenced our internal review pro- 
cedures for purposes of preparing this response], ex- 
cept as otherwise noted, and we disclaim any undertak- 
ing to advise you of changes which thereafter may be 
brought to our attention. 

Please be advised that pursuant to clauses (b) and (c) 
of Paragraph 5 of the Statement of Policy and related 
Commentary referred to in the last paragraph of this let- 
ter, it would be inappropriate for this firm to respond to a 
general inquiry relating to the existence of unasserted 
possible claims or assessments involving the company. 
We can only furnish information concerning those upon 
which the company has specifically requested that we 
comment nor can we comment upon the adequacy of 
the company’s listing, if any, of unasserted possible 
claims or its assertions concerning the advice, if any, 


about the need to disclose same. 

Other Matters. [Insert the following sentence only if 
referred to in Company’s request.] We are not aware of 
any information concerning financing statements filed un- 
der the Uniform Commercial Code or any other assign- 
ment of the Company’s assets. As of the date of this writ- 
ing, the Company [is current with respect to] [owes $X 
in] attorneys’ fees and expenses to this office. 

Limitation. This response is limited by, and in accor- 
dance with, the ABA Statement of Policy Regarding Law- 
yers’ Responses to Auditors’ Requests for Information 
(December 1975); without limiting the generality of the 
foregoing, the limitations set forth in such Statement on 
the scope and use of this response (Paragraphs 2 and 
7) are specifically incorporated herein by reference, and 
any description herein of any “loss contingencies” is 
qualified in its entirety by Paragraph 5 of the Statement 
and the accompanying Commentary (which is an inte- 
gral part of the Statement). Consistent with the last sen- 
tence of Paragraph 6 of the ABA Statement of Policy and 
pursuant to the Company’s request, this will confirm as 
correct the Company’s understanding as set forth in its 
audit inquiry letter to us that whenever, in the course of 
performing legal services for the Company with respect 
to a matter recognized to involve an unasserted possible 
claim or assessment that may call for financial statement 
disclosure, we have formed a professional conclusion 
that the Company must disclose or consider disclosure 
concerning such possible claim or assessment, we, as a 
matter of professional responsibility to the Company, will 
so advise the Company and will consult with the Com- 
pany concerning the question of such disclosure and the 
applicable requirements of Statement of Financial Ac- 
counting Standards No. 5. 

Good & Careful Attorneys, P.C./P.A./L.L.P. 


By: 


[Officer signing Company’s request] 


Sample Audit Response Letter Policy 


GOOD & CAREFUL 
ATTORNEYS, P.C./P.A./L.L.P. 


The following outlines the firm’s policy and procedure 
for processing all audit response letter requests: 


1. CLIENT CONSENT. Any request for information not 
coming directly from or approved by the client must be 
discussed with the client before releasing any informa- 
tion to the auditors. 

2. PUBLICATION. Notice of the receipt of a request 
must be published in the firm’s daily newsletter for at 
least two (2) consecutive business days before the re- 
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lease of our response. The date of commencement of 
our internal review procedure is the date that publica- 
tion of the notice begins. 

3. RELEASE. Audit Response Letters should not be 
released until the publication period has ended. 

4. NAMES; CONFLICT SEARCH. The published no- 
tice should contain the full name of the company, as 
well as the names of any subsidiaries, specified in the 
request. All names shall be placed into the firm conflict 
system. 

5. FILING. A copy of the newsletter from the first day 
of publication should be placed in the file, along with a 
copy of the client’s request and our response. 


6. FORM. Audit letters must be 
in the form attached to this policy. 

7. SIGNATURE. All audit letters 
must be signed by a partner and 
should have the firm name above 
their signature. 

8. LETTERHEAD. Partners are 
encouraged to use the “opinion let- 
terhead” (without the listing of 
names of all attorneys) for Audit 
Response Letters. 

9. EMPLOYEE BENEFIT IS- 
SUES. Questions relative to proper 
disclosure of information pertaining 
to pension or other employee ben- 
efit plans should be referred to part- 


ner, E. Risa. 

10. CENTRAL CONTROL. All au- 
dit letter responses are to be pre- 
pared and reviewed by legal assis- 
tant, Perry Legal, to assure that the 
responses are consistent with this 
policy, that the internal review pro- 
cedures are followed, and to moni- 
tor the proper filing of documents 
related to the request and the re- 
sponse. Perry Legal will also man- 
age the review of pension and other 
employee benefit plan requests 
with E. Risa. 

11. UPDATES. All requests for an 
update to any audit letter will be 
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18 See Granger v. National R.R. Passen- 
ger Corp., 116 F.R.D. 507, 509-10 (E.D. 
Pa. 1987); Wylie v. Mills, 195 N.J. Super. 
332, 478 A.2d 1273 (law Div. 1984). 

19 Hardy v. New York News, Inc., 114 
F.R.D. 633 (S.D.N.Y. 1987). 

20 Granger, 116 F.R.D. at 510. 

21 Roberts v. Carrier Corp., 107 F.R.D. 
678 (N.D. Ind. 1985). Compare Gulf Oil, 
760 F.2d at 297. 


treated as if it were an original re- 
quest. Another Audit Response Let- 
ter update will be prepared, follow- 
ing the above procedures. 

12. DEVIATIONS. Any deviation 
to any of the above procedures, in- 
cluding any deviation in the word- 
ing of the attached response letter 
form, must be cleared by partners, 
Ree Sponsible and Ima Hardsell. 
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n September 11, 2001, shortly after airplanes 
struck the Twin Towers, the media revealed 

the deployment of the U.S.S. Theodore 

Roosevelt, an aircraft carrier, to New York 
City. At a time when an identifiable enemy could not be 
located—when the enemy should have been presumed 
to be at large—the media disclosed the location of U.S. 
forces. Since then, some members of the media have com- 
plained that their right to report is being unnecessarily 
abrogated by Pentagon restrictions. For example, jour- 
nalist Peter Arnett has said he “[doesn’t] see why report- 
ers cannot be in the B-52s that are starting to launch 
continuing air strikes.”' Commenting on another 
journalist’s observation that government authorities re- 
stricted broadcasts of Osama bin Laden’s image as a pre- 
caution against inadvertently transmitting secret sig- 
nals to other terrorists, Arnett has said “that controlling 
the message . . . is an overwrought reaction by govern- 
ment authorities.” Add to those remarks the view of some 
that a media consortium should purchase a controlling 
interest in a reconnaissance satellite in order to ensure 
the media has access to space-based cameras so that 
satellite photographs may be available for the use of the 
media, free of the auspices of government.* 

In the wake of the September 11th attacks, all Ameri- 
cans, but perhaps Floridians most of all, have several 
reasons for taking a keen interest in what the media 
broadcasts about ship locations, troop deployment, and 
other sensitive subjects. After all, Florida was a staging 
ground for the terrorists. For example, the investigation 
into the attacks revealed that many of the suicide ter- 
rorists lived in Florida where they took flying lessons 
and martial arts classes.‘ Other Floridians witnessed the 
President’s reaction to the news of the attacks first-hand 
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The Pen is Mightier than the Sword 
or Why the Media Should Exercise 
Self-restraint in Time of War 


by Carlos A. Kelly 


when he was in Sarasota visiting an elementary school. 
Individual Floridians may have become targets: The first 
anthrax-related death, though not conclusively linked 
to the September 11th attacks, occurred near West Palm 
Beach only weeks later.® Most significantly, perhaps, the 
U.S. Army’s CENTCOM (Central Command), which main- 
tains operational control of “Enduring Freedom,” is based 
in Tampa at MacDill Air Force Base.® Against this back- 
drop of people and places, one must consider two cher- 
ished concepts: freedom of the press and a government 
open to scrutiny. 

The implications of exercising control over the media 
in time of war are significant. The lifeblood of democ- 
racy, a form of government that derives its power from 
the consent of the governed, flows, in part, because of 
the existence of an informed citizenry.’ Thus, in time of 
peace and time of war, in order to maintain the legiti- 
macy of the government, citizens must know what ac- 
tions are being prosecuted in their name.* However, dur- 
ing time of war, limits to this proposition must exist. If 
the survival of the Republic is at risk, the courts likely 
will assist the legislative and executive branches when 
they act to preserve the Republic—even if it means tem- 
porarily curtailing, by as limited a means as possible, 
certain freedoms so that the virtues of liberty can be fully 
enjoyed as soon as the threat is vanquished. As Ameri- 
cans, we prize our freedoms; this article’s proposition 
recognizes and embraces those freedoms, while arguing 
that the common sense approach suggested by the Su- 
preme Court, in dictum, in regard to the First Amend- 
ment in time of war should trump an unfettered media 
right of access. As a result, the media should exercise 
self-restraint and judgment when covering military op- 
erations.® Such self-restraint would strike a balance 
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between competing interests and 
achieve a sensible policy of provid- 
ing citizens with needed informa- 
tion while protecting American lives 
on the battlefield. Significantly, the 
media self-restraint proposed in this 
article, by its very nature, should not 
signal a general roll-back of civil lib- 
erties. 


Origins of Conflict Between 
Media and Armed Forces 

Throughout history, the relation- 
ship between the armed forces and 
the media has been marked by dis- 
agreement and competing objec- 
tives.'° Sun Tzu, the ancient Chinese 
warrior and author, counseled com- 
manders that the “formation and 
procedure used by the military 
should not be divulged before- 
hand.”" One of the U.S. Army’s eight 
principles of war is surprise.'” In 
contrast, the purpose of news orga- 
nizations is to disclose informa- 
tion.'* Necessarily, the two ideals— 
secrecy and disclosure—collide 
when the armed forces and news or- 
ganizations interact." 

Secrecy remains important even 
after a mission has been accom- 
plished. Allowing the media to pub- 
lish secret or sensitive information 
after the “surprise” has been sprung 
is no solution. The enemy may be 
able to gain an advantage with the 
“after-the-fact” information. For ex- 
ample, in World War II, a reporter, 
after learning Allied Intelligence 
had broken the Japanese code, pub- 
lished the names of Japanese war- 
ships used in the Battle of Midway, 
which revealed the Allies’ ability to 
crack the code. Fortunately, the 
Japanese never capitalized on the 
publication; nevertheless, the mag- 
nitude of the potential loss result- 
ing from a Japanese realization that 
their naval code had been broken 
illustrates the need for continuing 
secrecy in particular circumstances. 

In order to prevent, or at least 
control, the disclosure of informa- 
tion, the armed forces have used two 
primary methods in attempting to 
restrict the media in time of war. 
The first method of control is cen- 
sorship. Military censors delete in- 
formation, regardless of source, that 


is deemed unfit for publication. 
Similarly, the armed forces may re- 
view information before publication 
and ask the media to refrain from 
publishing what has been deemed 
to be sensitive information. The sec- 
ond method of control in time of war 
is more basic—restricting media 
access to sources of information. In- 
stead of censoring sensitive infor- 
mation, the armed forces prevent 
the media from acquiring sensitive 
information. Press pools, restricting 
physical access from particular ar- 
eas, misinformation, and the use of 
preferred correspondents all fall 
into the category of restricting me- 
dia access to sensitive information. 


Wartime Censorship 
and Restricted Access 

Censorship 

As war correspondent Phillip 
Knightley observed, in the 20th cen- 
tury the armed forces applied “cen- 
sorship at the source” within the 
U.S.'° The goal of the military cen- 
sors was to prevent the media from 
learning information that the armed 
forces did not want released." Mili- 
tary censors determined that the 
information could be published if 
the war effort would benefit from 
having the information made pub- 
lic.'* Outside the U.S., American 
armed forces exercised a different 
method of control. Correspondents 
were required to be accredited or 
were excluded from theaters of 
war.'’ A condition of accreditation 
required the correspondent to sub- 
mit his or her stories to a military 
censor.” 

¢ Restricted Access 

Foreign armed forces developed 
the practice of restricting battlefield 
access. For example, press pools—a 
group of reporters who collect infor- 
mation to be shared with other news 
organizations— originated in the 
Russo-Japanese war of 1904—05.?! 
The Japanese High Command re- 
stricted the Western media to Tokyo 
during several months of fighting.” 
When members of the media were 
finally allowed to leave Tokyo, they 
were under military escort and kept 
at a distance from the front.” 

American armed forces first be- 
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gan using press pools in the Panama 
invasion of 1989.** (Major General 
Winant Sidle, a military spokesman 
during the Vietnam War, had intro- 
duced the press pool concept to the 
relationship between the American 
military and media after the inva- 
sion of Grenada.”) In the absence 
of a press pool convention, the 
armed forces restrict battlefield ac- 
cess by simply ordering the media 
to avoid certain areas under pain of 
arrest or deportation.”® 

Another way armed forces restrict 
media access is through the use of 
misinformation (i.e., deliberately 
giving the media misleading infor- 
mation in order to prevent the en- 
emy, and sometimes the public at 
home, from learning information). 
For example, the U.S. government 
told American correspondents in 
World War II that only two battle- 
ships were lost after the Pearl Har- 
bor raid.”’ In order to minimize 
panic, the American public was not 
made aware of the actual number 
of battleships lost at Pearl Harbor. 
In reality, eight battleships had been 
sunk or damaged.” 

Finally, the use of preferred re- 
porters is, like the use of misinfor- 
mation, a long-standing military 
tactic used to control the media. 
Commanders have offered virtually 
unlimited access to a few reporters 
who reciprocate by publishing infor- 
mation according to the specifica- 
tions of that commander.” Thus, the 
armed forces increase the likelihood 
that favorable information may be 
published or that sensitive informa- 
tion may be omitted. 


Law Regarding Censorship 
and Right of Access 

© Censorship 

Censorship is, by definition, a 
prior restraint.*° Under the prior 
restraint doctrine, the government 
may not forbid the publication or 
broadcast of information held by the 
media except in the most urgent 
situations involving the national se- 
curity of the U.S.*! 

The U.S. Supreme Court noted the 
existence of exceptions to the prior 
restraint doctrine in Near v. Minne- 
sota, 283 U.S. 697 (1931), when the 
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Court held a statute prohibiting the 
publication of scandalous newspa- 
pers to be an unconstitutional prior 
restraint. In that decision, the 
Court, in dictum, observed that an 
exception to the prohibition against 
prior restraints existed for sensitive 
information that could affect na- 
tional security.®’ Specifically, the 
Court reasoned that “no one would 
question but that a government 
might prevent actual obstruction to 
its recruiting service or the publi- 
cation of the sailing dates of trans- 
ports or the number and location of 
troops.”** 

Commenting on the national se- 
curity exception, the Court relied 
upon language from the majority 
opinion of Schenck v. United States, 
249 U.S. 47 (1919): “When a nation 
is at war many things that might 
be said in time of peace are such a 
hindrance to its effort that their ut- 
terance will not be endured so long 
as men fight, and that no court could 
regard them as protected by any 
constitutional right.”* 

The Court addressed the national 
security exception in New York 
Times Co. v. United States, 403 U.S. 
713 (1971), a per curiam decision. 
The U.S. government had sought an 
injunction prohibiting publication of 
a stolen copy of a classified 7000- 
page political history of the Vietnam 
War.* A majority of justices held 
that the newspaper could not be 
enjoined from publishing the docu- 
ment, in part because publication 
had already begun and the damage 
already done.** Nevertheless, the 
significance of Near was noted. For 
example, Justice Brennan acknow!l- 
edged the existence of the national 
security exception of Near but quali- 
fied the exception by postulating 
that the government must prove 
that publication of the material at 
issue would “inevitably, directly and 
immediately cause the occurrence of 
an event kindred to imperiling the 
safety of a transport already at sea 
....In no event may mere conclu- 
sions be sufficient ....”*’ Thus, the 
Near and New York Times decisions 
illustrate the existence of a limited 
exception that allows the govern- 
ment to restrict disclosure of infor- 


mation affecting a specific national 
security interest. These decisions 
also illustrate the high, though am- 
biguous, standard used to determine 
whether the media may be enjoined 
from publishing information. 

The national security exception, 
in the context of nuclear weapons, 
was at issue in United States v. The 
Progressive, 467 F. Supp. 990 (W.D. 
Wis. 1979), appeal dismissed, 610 
F.2d 819 (7th Cir. 1979). The govern- 
ment sought to enjoin a magazine 
from publishing an article detailing 
the schematic design of a nuclear 
weapon.” The Court granted an in- 
junction, although much of the in- 
formation was either declassified or 
in the public domain, that remained 
in force for seven months until the 
government dissolved the injunction 
after another publication printed 
the information.” 

© Media Right of Access 

The origins of a right of access for 
media can be found in the writings 
of the framers of the Constitution.” 
For example, James Madison be- 


lieved that “[a] popular Govern- 
ment, without popular information, 
or the means of acquiring it, is but 
a Prologue to a Farce or a Tragedy; 
or, perhaps both.”*' Indeed, though 
“the framers knew a partisan and 
scurrilous press, not a fair one,”*” 
they saw the media as a fourth 
branch of government. For example, 
at the time the Constitution was 
written, Thomas Jefferson believed 
the First Amendment was designed 
to protect the free press by placing 
a “legal check . . . into the hands of 
the judiciary.”** Jefferson’s protegé 
Madison, however, saw First 
Amendment freedoms as a tradeoff, 
noting that while the press is 
“chequered . . . with abuses, the 
world is indebted for all the tri- 
umphs which have been gained by 
reason and humanity, over error and 
oppression.”** 

The Supreme Court recognized 
the ideas of Madison and Jefferson 
regarding the importance of a free 
press in its decision in Branzburg v. 
Hayes, 408 U.S. 665 (1972). In 
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Branzburg, the Court decided the 
question of whether a reporter has 
the same obligation as an ordinary 
citizen to respond to grand jury sub- 
poenas and answer questions rel- 
evant to an investigation into the 
commission of a crime.* In holding 
that a reporter does have such an 
obligation, the Court made clear 
that “[w]Je do not question the sig- 
nificance of free speech, press, or 
assembly to the country’s welfare. 
Nor is it suggested that news gath- 
ering does not qualify for First 
Amendment protection; without 
some protection for seeking out the 
news, freedom of the press could be 
eviscerated.”** Significantly, the 
Court limited this language by not- 
ing that the “First Amendment does 
not guarantee the press a constitu- 
tional right of special access to in- 
formation not available to the pub- 
lic generally.”*’ When coupled with 
the Court’s decision in Greer v. 
Spock, 424 U.S. 828, 838 (1976), in 
which the Court expressly ruled that 
a military base is not a public fo- 
rum, it is clear that, despite the gen- 


erally broad protections of the First 
Amendment, the media can be pro- 
hibited from obtaining access to sen- 
sitive information. 


Threshold Constitutional 
Doctrines in Right-of- 
Access Case 

Before a media right-of-access-to- 
a-battlefield issue will be addressed 
by a federal court, at least three con- 
stitutional doctrines must be over- 
come: separation of powers; politi- 
cal question; and mootness. Each of 
these doctrines poses a threshold 
obstacle that federal courts must 
hurdle to reach the merits of battle- 
field-access claims. Ultimately, as 
demonstrated below, a media access 
claim will probably founder on the 
separation of powers and political 
question issues. 

¢ Separation of Powers Doctrine 

The federal government is divided 
into three branches of government: 
executive, judicial, and legislative.“ 
Under the separation of powers doc- 
trine, one branch of the government 
cannot encroach on the domain of, 
or exercise the powers of, another 


branch.*® The Constitution grants 
exclusive authority to raise and sup- 
port the armed forces to Congress.” 
Interpreting this grant of power, the 
Supreme Court has noted that 
Congress’s power in raising and sup- 
porting the armed forces and mak- 
ing all laws necessary for that pur- 
pose is “broad and sweeping.””’ 
Similarly, the Constitution grants 
exclusive command of the armed 
forces to the executive branch, des- 
ignating the President as com- 
mander-in-chief.” Specific judicial 
power over military matters is not 
delineated anywhere in the Consti- 
tution. The role of the federal courts 
is limited to interpretation of the 
Constitution.* Thus, judicial power 
over the armed forces arises only in 
an indirect manner. 

As a result of the judicial branch’s 
secondary role regarding the armed 
forces, a policy of extraordinary def- 
erence to the armed forces has 
emerged in the case law. For ex- 
ample, in Goldman v. Weinberger, 
475 U.S. 503, 507 (1986), the Su- 
preme Court noted that it “must 
give great deference to the profes- 
sional judgment of military authori- 
ties” in ruling that the First Amend- 
ment would not support a Jewish 
officer’s challenge to a U.S. Air Force 
regulation that prohibited wearing 
a yarmulke. In Rostker v. Goldberg, 
453 U.S. 57 (1981), the Court un- 
equivocally recognized the second- 
ary status it possessed with respect 
to the armed forces. “[Judicial] def- 
erence ... is at its apogee when leg- 
islative action under the congres- 
sional authority to raise and support 
armies and make rules and regula- 
tions for their governance is chal- 
lenged.”™ Thus, in a matter involv- 
ing the wartime judgment of a 
military commander, it seems more 
likely than not that the Court will 
defer to the armed forces, even in 
matters involving the First Amend- 
ment, in order to avoid encroaching 
on legislative or executive branch 
territory. 

Political Question Doctrine 

The Supreme Court in Baker v. 
Carr, 369 U.S. 186 (1962), estab- 
lished a framework for determining 
when an issue could not be resolved 
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judicially because of its status as a 
political question. (A political ques- 
tion is a matter of dispute that can 
be handled more appropriately by 
another branch of government.” 
Such a question is not a justiciable 
matter for the courts.**) Subse- 
quently, the Court reduced the 
Baker standard to a three-prong 
test.°’ 

1) Does the issue involve resolution of 
questions committed . . . to a coordinate 
branch? 

2) Would resolution ... demand that a 
court move beyond areas of judicial ex- 
pertise? 

3) Do prudential considerations counsel 
against judicial intervention?™* 

Applying the test demonstrates 
the difficulty a federal court would 
have in deciding the question of a 
media right of access to a battlefield 
on the merits. 

Under the first prong, the textual 
commitment of military matters to 
the legislative and executive 
branches” should remove the issue 
from proper judicial consideration. 

Under the second prong, the Sec- 
ond Circuit’s opinion in Holtzman v. 
Schlesinger, 484 F.2d 1307 (1973), 
weighs against a finding that the 
right of access issue is within the 
judicial branch’s area of expertise. 
The court noted that whether a par- 
ticular military action was within 
the province of the decision-making 
powers of the Commander-in-Chief 
was exactly the kind of factual ques- 
tion “involving military and diplo- 
matic expertise not vested in the 
judiciary, which make the issue po- 
litical and thus beyond the compe- 
tence of .. . this court to deter- 
mine.”®? However, in order for 
Holtzman to apply, a court would 
have to find that exclusion of the 
media from a battlefield was a mili- 
tary action. The Southern District 
of New York did not consider a me- 
dia challenge to Pentagon press 
regulations during the Persian Gulf 
War to require the court to move 
beyond the area of its expertise be- 
cause “(t]he historic competence of 
the federal judiciary to address 
questions of First Amendment free- 
doms ... is clear.”*' Thus, there are 
strong arguments on both sides of 
the second prong. 


The third prong, prudential con- 
siderations, deals with “mutual re- 
spect among the three branches of 
government,” the avoidance of po- 
tentially embarrassing “multifari- 
ous pronouncements by various de- 
partments” on the same issue, and 
an unusual need for “unquestioning 
adherence” to a political decision 
already made. Prudential consid- 
erations are probably not implicated 
in this hypothetical case; presum- 
ably, the executive and legislative 
branches would both support a 
commander’s decision to restrict 
media access, as such restrictions, 
at least today, would be politically 
popular and, in any case, should 
assist in achieving mission success. 
As such, multifarious pronounce- 
ments seem unlikely. Finally, a de- 
cision to restrict media access, 
though potentially politically popu- 
lar, does not seem to be a political 
decision, so there would be no need 
for unquestioning adherence. In 
summary, despite the incongruous 
interplay between the third prong 
and the doctrine as a whole, the po- 
litical question doctrine should ap- 
ply, as it is unnecessary to show all 
three prongs have been satisfied. 

© Mootness Doctrine 

A claim is considered moot when 
the issues presented are no longer 
live or the parties lack a legally cog- 
nizable interest in the outcome.® A 
court will not decide the merits of a 
moot claim.®' The mootness doctrine 
is implicated in battlefield access 
claims because, since Vietnam, ev- 
ery conflict involving American 
armed forces has ended before a 
claim could reach trial. Thus, by the 
time the claim is heard, the issue— 
lack of access to a battlefield—no 
longer exists because no battlefield 
exists. However, mootness can be 
overcome if the issue is “capable of 
repetition, yet is evading review.”® 

In order for the mootness doctrine 
to be overcome, a two-prong test 
must be satisfied: 

1) The contested action must have 
been too brief to have been com- 
pletely litigated prior to its conclu- 
sion. 

2) A reasonable expectation must 
exist that the party bringing the 


action could be subject to the same 
injury again. 

Courts have analyzed battlefield 
access claims under the mootness 
doctrine in Nation Magazine v. 
United States Dept. of Defense, 762 
F. Supp. 1558, 1568 (S.D.N.Y. 1991), 
and Flynt v. Weinberger, 588 F. Supp. 
57 (D.D.C. 1984), vacated, 762 F.2d 
134 (D.C. Cir. 1985). 

In Nation, the mootness doctrine 
did not bar the court from hearing 
the merits. Under the first prong, 
the court found that the war was 
over too quickly to allow the media 
access claim to be heard while the 
restrictions were in effect. “Even 
with efforts by all parties, the judi- 
cial process often will not be able to 
resolve legal controversies . . . be- 
fore hostilities have ceased.”® In 
analyzing the second prong of the 
mootness exception, the court found 
it likely that the plaintiff media or- 
ganizations would be restricted 
similarly in future conflicts invoiv- 
ing the U.S. armed forces.® The 
court considered the possibility that 
future restrictions would be less re- 
strictive such that the plaintiffs 
would not be subject to the same 
injury but concluded that such pos- 
sibility should not bar the claim 
“where there is no assurance as to 
when, if, and how the challenged 
practice will in fact be revised.”® 
Thus, the court found that the claim 
was not moot in terms of justicia- 
bility.”° However, the court ulti- 
mately held that the claims were 
moot in terms of the relief re- 
quested.”' Stating that an injunction 
“is not appropriate for past injuries” 
the court held all claims requesting 
injunctive relief were moot.” 

In contrast to the Nation court, 
the Flynt court held that the 
mootness doctrine barred the media 
plaintiff’s claim from being decided 
on the merits.’* In Flynt, publisher 
Larry Flynt sued Defense Secretary 
Caspar Weinberger, alleging that 
the armed forces’s decision to ex- 
clude the media from the island of 
Grenada during the Grenada inva- 
sion violated the First Amend- 
ment.” The court found that the sec- 
ond prong of the mootness exception 
was not satisfied because there was 


no “demonstrated probability” that 
the circumstances would recur.” 

On appeal, the District of Colum- 
bia Circuit upheld the trial court’s 
finding of mootness but vacated the 
decision because the trial judge had 
opined on the merits of the case 
without making any findings of 
fact.’ (The trial judge had declared 
that even if a live controversy ex- 
isted, the court would decline to en- 
join the U.S. from enforcing the me- 
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dia ban because an injunction would 
“limit the range of options available 
to commanders in the field, possi- 
bly jeopardizing the success of mili- 
tary operations and the lives of mili- 
tary personnel and thereby gravely 
damaging the national interest.”)” 

As between Flynt and Nation, the 
better-reasoned decision is Nation. 
The Nation court recognized that, 
although identical restrictions may 
not send the same media plaintiffs 
to court in the future, some press re- 
strictions will hinder the same me- 
dia plaintiffs. Thus, the Nation court 
avoided the simplistic application of 
the mootness test posited by the 
Flynt court, which read the second 
prong of the mootness exception to 
require an identical recurrence of 
facts in the future.” Such a literal 
reading makes the mootness excep- 
tion absolute because no claim will 
recur in absolutely identical circum- 
stances, which reading, if taken to 
its logical conclusion, would mean 
everything becomes moot. As such, 
in the hypothetical case, the 
mootness doctrine probably would 
not bar the claim. 

In summary, strong arguments, 
supported by some authority, exist 
on both sides of at least two of the 
three justiciability issues. Ulti- 
mately, a court will probably not 
reach the merits of a battlefield ac- 
cess claim because the separation of 
powers and political question doc- 
trines can not be overcome. How- 
ever, even if a battlefield access 
claim can overcome the threshold 
constitutional issues, it faces a stiff 
test under Greer and the other deci- 
sions that limit Branzburg. 


Media Access During 
Persian Gulf War 

Having explained, generally, the 
theoretical underpinnings of media 
access and the restrictions thereon, 
we now turn to the battlefield ap- 
plication that set the stage for me- 
dia access in the wake of Septem- 
ber 11th: the Persian Gulf War. In 
the Gulf War, General Norman 
Schwarzkopf’s media policy was 
based on his experience in Vietnam, 
especially what he perceived to be a 
media that harmed U.S. interests.” 


However, Schwarzkopf also believed 
that an outright ban on the media 
in the Persian Gulf would be a mis- 
take reminiscent of the Pentagon’s 
media policy during the invasion of 
Grenada.*’ Schwarzkopf’s funda- 
mental belief about the media was 
“that our own newspaper and TV 
reports had become Iraq’s best source 
of military intelligence”*' (emphasis 
added). (Ultimately, Schwarzkopf 
was proved correct in his belief that 
news reports were used by the Ira- 
qis for intelligence purposes. At 
one point during the _ war, 
Schwartzkopf exclaimed, “This 
stinks! Newsweek just printed our 
entire battle plan.” 

Despite Schwarzkopf’s skeptical 
view of the wartime role of the news 
media, he intervened on behalf of 
the Western media so that journal- 
ists might have access to the the- 
ater of operations. For example, in 
August 1990 the Saudis had decided 
to ban all journalists from their 
country, the staging ground for the 
liberation of Kuwait.* The U.S. Cen- 
tral Command, headed by 
Schwarzkopf, persuaded the Saudis 
not to implement the journalist 
ban.*° Similarly, on the night of Feb- 
ruary 23-24, 1991, Secretary of De- 
fense Dick Cheney announced a 48- 
hour news blackout to coincide with 
the commencement of the ground 
war against the Iraqis.” 
Schwarzkopf opposed the length of 
the blackout and gave a press brief- 
ing five hours after the ground war 
began.*’ 

Outside of the intercessions by 
Schwarzkopf, media access was 
strictly limited by the pool system.** 
A Department of Defense publica- 
tion, the Desert Storm Ground Rules 
for Media, provided a list of rules 
by which journalists had to abide. 
The rules “banned publication or 
broadcast of specific information the 
department wanted to keep secret, 
including numbers of troops, air- 
craft, weapons, equipment and sup- 
plies; future plans and operations; 
locations of forces; and tactics.”*? In 
addition, ali combat reporting would 
be done in pools that were subject 
to security review prior to release; 
no reporters would be allowed free 
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movement within combat zones.°” 

Some elements of the media tried 
to circumvent the ground rules by 
heading into the desert in search of 
a story.’! A CBS News reporter, Bob 
Simon, and his news crew were cap- 
tured by Iraqis.” Ironically, CBS re- 
quested military force to free Simon 
and his crew, which unnecessarily 
placed American forces at risk, even 
though the journalists’ plight was 
caused by their withdrawal from the 
pool system.*° 


Conclusion 

Journalistic zeal, ordinarily a de- 
sired quality of the press, in time 
of war can be a flaw, which can have 
far-reaching, and dire, conse- 
quences. During the Gulf War, some 
journalists disclosed sensitive in- 
formation; other journalists unnec- 
essarily put U.S. forces in harm’s 
way when their overzealous pursuit 
of a story led to their capture by 
Iraqi forces. Given these incidents 
from a previous conflict, and the 
attitudes of some journalists in the 
aftermath of September 11th, the 
need for a sensible media policy 
based upon the media’s exercise of 
self-restraint becomes clear. 

The survey of the case law sug- 
gests the conclusion that the right 
of the media to information from 
the battlefield, if any right even 
exists, is subordinate to the right 
of the American people to have 
their armed forces conduct opera- 
tions without journalistic disclo- 
sure of sensitive information. While 
the U.S. wars against terrorism, re- 
stricting media access to sensitive 
information is necessary to protect 
American lives and is supported 
historically and jurisprudentially. 
In order to ensure the existence of 
the First Amendment for future 
generations of Americans, a tempo- 
rary and limited restraint on me- 
dia access is necessary. Media de- 
cision makers—from reporter to 
publisher—must use common 
sense and judgment when covering 
matters military; just because one 
can publish something does not 
mean one should. Even the exercise 
of this broadest of rights— freedom 
of the press—like freedom of speech 
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The Expanding Criminalization 
Environmental Laws 


The Recent Decisions in Hanousek, Hong, and Hansen 


by Joe D. Whitley, David B. Weinstein, Douglas S. Arnold, and David M. Meezan 


he criminalization of environmental law con- 

tinues to be one of the fastest growing compo- 

nents of the U.S. Environmental Protection 

Agency’s enforcement program. During fiscal 
year 2001, the EPA initiated 482 criminal cases and re- 
ferred 256 of them to the U.S. Department of Justice for 
prosecution.’ With a total of 372 defendants charged, 
those prosecutions resulted in nearly $95 million in fines 
and restitution, and 256 years of imprisonment for those 
convicted—more than a 75 percent increase in jail time 
from fiscal year 2000. The Bush administration has con- 
tinued this emphasis on environmental criminal enforce- 
ment and has stated that the prosecution of crimes will 
be a primary focus of its environmental enforcement 
policy.” 

An investigation can be triggered by information sup- 
plied by current or former (and often disgruntled) em- 
ployees, competitors, neighbors, or public interest groups, 
as well as by environmental regulators or other govern- 
ment employees. While the government obviously be- 
lieves that significant imprisonment and large fines are 
appropriate penalties for “environmental criminals,” 
another objective is the deterrent effect of an environ- 
mental criminal case on other companies and individu- 
als. Many government officials and agents believe that 
the harsh penalties associated with environmental 
crimes positively affect environmentally related business 
decisions and, consequently, promote greater compliance 
with environmental laws. 

This article discusses three recent federal appellate 
decisions that highlight the importance and implications 
of the increasingly aggressive criminal enforcement of 
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environmental laws: United States v. Hanousek, 176 F.3d 
1116 (9th Cir. 1999), cert. denied, 528 U.S. 1102 (2000); 
United States v. Hong, 242 F.3d 528 (4th Cir. 2001); and 
United States v. Hansen, 262 F.3d 1217 (11th Cir. 2001). 
These decisions not only confirm the government’s con- 
tinued interest in pursuing criminal enforcement of en- 
vironmental laws, but also demonstrate the steadily de- 
creasing proof required for conviction. In light of these 
cases and the enforcement climate they typify, individu- 
als and entities facing a criminal environmental inves- 
tigation should engage experienced defense counsel early 
in the process to conduct an appropriate internal inves- 
tigation and properly defend their interests. 


United States v. Hanousek 

In United States v. Hanousek, a roadmaster for an Alas- 
kan railroad company was convicted under the misde- 
meanor provision of the federal Clean Water Act for neg- 
ligently discharging a harmful quantity of oil into a 
navigable water.* The applicable provision of the Clean 
Water Act, 33 U.S.C. §1319(c)(1)(A), makes it a crime to 
“negligently” violate certain provisions of the act, includ- 
ing 33 U.S.C. §1321(b)(3), which prohibits the discharge 
of oil into or upon the navigable waters of the U.S. or 
adjoining shorelines.‘ The discharge at issue in Hanousek 
resulted from a backhoe operator’s accidental rupture of 
an oil pipeline; however, the defendant was off duty and 
at home when the accident occurred.® On appeal, 
Hanousek contended that the trial court erred in failing 
to instruct the jury that 33 U.S.C. §1319(c)(1)(A) required 
the government to prove that he acted with “criminal” 
as opposed to “ordinary” negligence.® Hanousek also ar- 
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Hanousek appears to be an extreme example 
of criminal prosecution for negligence where a 
defendant was wholly unaware of underlying 
activities giving rise to the criminal charges. 


gued that, to the extent 33 U.S.C. 
§1319(c)(1)(A) permitted a criminal 
conviction for ordinary negligence, 
the provision violated his due pro- 
cess rights.’ 

The Ninth Circuit flatly rejected 
Hanousek’s arguments. The court 
first held that the plain language of 
the misdemeanor provisions of the 
Clean Water Act allow for the impo- 
sition of criminal liability based on 
“ordinary” negligence—the “failure 
to use such care as a reasonably pru- 
dent and careful person would use 
under similar circumstances.”* Sec- 
ond, construing the Clean Water Act 
as public welfare legislation “de- 
signed to protect the public from po- 
tentially harmful or injurious items,” 
the court rejected Hanousek’s argu- 
ment that the statute, as interpreted 
by the trial court, violated due pro- 
cess: “It is well-established that a 
public welfare statute may subject a 
person to criminal liability for his or 
her ordinary negligence without vio- 
lating due process.”* The court found 
significant Hanousek’s failure to dis- 
pute “that he was aware that a high- 
pressure petroleum products pipe- 
line ... ran close to the surface next 
to the railroad tracks” and his fail- 
ure to contend “that he was unaware 
of the dangers a break or puncture 
of the pipeline by a piece of heavy 
machinery would pose.”!° Conse- 
quently, the court concluded that 
Hanousek “should have been 
alerted to the probability of strict 
regulation.”" 

The Hanousek decision appears to 
be an extreme example of criminal 
prosecution for negligence where a 
defendant was wholly unaware of 
the underlying activities giving rise 
to the criminal charges. While the 
Clean Water Act punishes such 
crimes as misdemeanors and pro- 
vides for up to one year of impris- 
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onment, sentences may be aggre- 
gated for a conviction involving mul- 
tiple counts.’ As a result, jail time 
for multiple negligent violations of 
the Clean Water Act can be substan- 
tial.!* Indeed, while the U.S. Su- 
preme Court declined to review the 
Ninth Circuit’s decision in 
Hanousek, in a rare dissenting opin- 
ion to a denial of certiorari, Justices 
Thomas and O’Connor expressed 
their disfavor with the appellate 
court’s reliance on the public wel- 
fare doctrine: 

Although provisions of the CWA regu- 
late certain dangerous substances, this 
case illustrates that the CWA also im- 
poses criminal liability for persons us- 
ing standard equipment to engage in a 
broad range of ordinary industrial and 
commercial activities. This fact strongly 
militates against concluding that the 
public welfare doctrine applies .. . I 
think we should be hesitant to expose 
countless numbers of construction work- 
ers and contractors to heightened crimi- 
nal liability for using ordinary devices 
to engage in normal industrial opera- 
tions." 


United States v. Hong 
Like Hanousek, the U.S. Court of 
Appeals for the Fourth Circuit’s de- 
cision in United States v. Hong in- 
volved a prosecution under the 
Clean Water Act, 33 U.S.C. 
§1319(c)(1)(A).”° There, James Hong, 
the sole shareholder of Avion Envi- 
ronmental, appealed his conviction 
on 13 counts of negligently violat- 
ing pretreatment requirements un- 
der the Clean Water Act.'° The gov- 
ernment successfully prosecuted 
Hong on each count under the “re- 
sponsible corporate officer” doctrine, 
which provides that “all who had ‘a 
responsible share’ in the criminal 
conduct” can be held accountable for 
corporate violations of the law.’ 
On appeal, Hong argued that the 
government could not rely on the re- 
sponsible corporate officer doctrine 


because 1) “the government failed 
to prove that he was a formally des- 
ignated officer of Avion,” and, alter- 
natively, 2) “the government failed 
to prove that he extended sufficient 
control over the operations of Avion 
to be held liable for the improper 
discharges.”'* While he controlled 
Avion’s finances and played a sub- 
stantial role in company operations, 
Hong contended that he avoided any 
formal association with the corpo- 
ration and was not identified as an 
officer of the company.’® 

The Fourth Circuit rejected 
Hong’s arguments and affirmed his 
convictions. Importantly, the court 
held that the government was not 
required to prove that Hong was for- 
mally designated as a corporate of- 
ficer of Avion to prosecute Hong suc- 
cessfully under the responsible 
corporate officer doctrine: 
The gravamen of liability as a respon- 
sible corporate officer is not one’s cor- 
porate title or lack thereof; rather, the 
pertinent question is whether the defen- 
dant bore such a relationship to the cor- 
poration that it is appropriate to hold 
him criminally liable for failing to pre- 
vent the charged violations of the CWA.”° 

The court concluded that the evi- 
dence presented at trial was suffi- 
cient to convict Hong under this ex- 
pansive application of the 
responsible corporate officer doc- 
trine. According to the court, Hong 
was aware that a carbon-filter 
wastewater treatment system pur- 
chased by Avion would not function 
properly unless preceded by an ad- 
ditional filtration mechanism. 
Nonetheless, Avion used the system 
as its sole means of processing un- 
treated wastewater.”! Moreover, 
Hong controlled Avion’s finances 
and refused to authorize the pur- 
chase of the necessary additional fil- 
tration media for the treatment sys- 
tem.” Finally, Hong was aware of 
the treatment system’s inadequacy 
as a result of his presence at the 
Avion facility during times of im- 
proper wastewater discharges.” 

Defense counsel should not over- 
look the implications of the Hong 
decision. The Fourth Circuit’s ex- 
pansive reading of the responsible 
corporate officer doctrine could in- 
advertently establish precedent for 


charging criminal negligence when 
a company official or shareholder 
had no actual knowledge of, or con- 
trol over, the activities in question. 
The decision also demonstrates the 
government’s ability to successfully 
prosecute a corporate defendant or 
responsible official for criminal neg- 
ligence arising out of fiscal decisions 
that may not have appeared signifi- 
cant or controversial at the time 
they were made. While Mr. Hong 
arguably was an unsympathetic de- 
fendant, it is not difficult to imag- 
ine a corporation or a corporate of- 
ficial facing charges under the Clean 
Water Act for an innocent, yet mis- 
taken, decision involving the pur- 
chase, repair, or replacement of pol- 
lution control equipment. 


United States v. Hansen 

The Justice Department and the 
EPA also have aggressively applied 
the “knowing endangerment” provi- 
sion of the Resource Conservation 
and Recovery Act (RCRA), which 
imposes criminal liability upon any 
person who “knowingly transports, 
treats, stores, disposes of, or exports 
any hazardous waste” and “knows 
at that time that he thereby places 
another person in imminent danger 
of death or serious bodily injury.””* 
In Hansen,” the first decision by the 
11th Circuit interpreting this pro- 
vision of RCRA, the court affirmed 
the convictions of three corporate 
officers of LCP Chemicals and Plas- 
tics, Inc. (“LCP”) for federal environ- 
mental violations at a former chemi- 
cals plant. 

In January 1999, three former of- 
ficers of LCP were tried on 42 counts 
charging multiple violations of the 
Clean Water Act, RCRA, Endan- 
gered Species Act, and CERCLA at 
LCP’s chlor-alkali plant located in 
Brunswick, Georgia.*° The defen- 
dants were Christian Hansen, 
founder and former chairman and 
CEO of LCP, his son, Randall 
Hansen, former acting CEO, and 
Alfred Taylor, the former Brunswick 
plant manager. The jury found all 
three officers guilty on 34 to 41 
counts.*’ The district court sen- 
tenced Christian Hansen to nine 
years in prison, Randall Hansen to 


46 months imprisonment, and 
Alfred Taylor to six and a half years 
in prison.”* All three officers subse- 
quently filed a consolidated appeal 
to the 11th Circuit. 

Before the 11th Circuit, Christian 
Hansen and Randall Hansen chal- 
lenged their respective convictions, 
particularly the jury’s determina- 
tion that they had violated RCRA’s 
knowing endangerment provision. A 
jury may convict a defendant of 
knowing endangerment only if the 
government proves that the defen- 
dant knowingly caused the illegal 
treatment, storage, or disposal of 
hazardous waste and knew that 
such conduct placed others in immi- 
nent danger of death or serious in- 
jury.” Here, however, neither defen- 
dant was even physically present at 
LCP’s Brunswick plant when the 
endangerment allegedly occurred. 
Instead, both Christian Hansen and 
Randall Hansen worked at LCP’s 
corporate headquarters in New Jer- 
sey. From there, they oversaw opera- 
tions of six chlor-alkali plants lo- 
cated across the eastern U.S., 
including the Brunswick plant. De- 
fense counsel argued that the dis- 
trict court had erroneously permit- 
ted the jury to convict the Hansens 
of knowing endangerment based 
solely upon their corporate positions 
within the company and without 
any regard to whether they had ac- 
tual knowledge of any alleged en- 
dangerment. 

The 11th Circuit disagreed and 
affirmed the Hansens’ convictions. 
Importantly, the court decided that 
the government may establish that 
a defendant acted “knowingly” 
merely by showing that the defen- 
dant had knowledge of the “general 
hazardous character” of the chemi- 
cal and knew that the chemical had 
the “potential to be harmful” to oth- 
ers.*° The 11th Circuit concluded 
that the testimony of several former 
employees sufficiently demon- 
strated that the Hansens knew that 
the Brunswick plant did not comply 
with various environmental stan- 
dards and also knew that this fail- 
ure to comply posed a danger to the 
plant’s employees.*' Former employ- 
ees testified that they had discussed 


the plant’s deteriorating condition 
and the environmental compliance 
problems with both Christian and 
Randall Hansen. These employees 
further testified that Randall 
Hansen had received reports detail- 
ing that hazardous wastes were 
improperly present at the plant and 
the danger associated with their 
presence.*” 

Finally, the court rejected the 
Hansens’ contention that plant em- 
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ployees consented to the environ- 
mental risks present at the 
Brunswick plant.* A defendant may 
successfully defend a charge under 
RCRA’s knowing endangerment pro- 
visions if the conduct charged was 
consented to by the person endan- 
gered and the danger and conduct 
charged were foreseeable hazards of 
an occupation, business, or profes- 
sion.* The court decided that the 
Brunswick plant’s environmental 
violations, which endangered the 
employees, were not typical to chlor- 
alkali plants.*° Therefore, the court 
affirmed the Hansens’ convictions, 
concluding that the evidence was 
sufficient to show that Christian 
and Randall Hansen knew that the 
Brunswick plant was incapable of 
complying with environmental stan- 
dards and that plant employees 
were endangered while working 
within that environment without 
consenting to the risk.*’ 

This decision, like the Fourth 
Circuit’s decision in Hong, may es- 
tablish precedent for charging crimi- 
nal misconduct where a defendant 
had no actual knowledge or control 
over the activities in question. In- 
deed, Hansen demonstrates that a 
director, officer, or employee may be 
deemed to possess the requisite 
knowledge for a RCRA criminal vio- 
lation merely from receiving reports 
on environmental compliance issues 
prepared for a facility located hun- 
dreds or even thousands of miles 
from corporate headquarters. Fi- 
nally, Hansen likely is the harbin- 
ger of a new effort to enforce the 
“knowing endangerment” provision 
of RCRA. Prosecutors consider 
charging defendants with this crime 
because conviction can result in 
fines up to $250,000 and/or impris- 
onment up to 15 years. 


Consequences 
of Conviction 

There are severe consequences of 
a conviction for an environmental 
crime. These include harsh prison 
terms and criminal fines, restitu- 
tion, costly remedial (cleanup) obli- 
gations, SEC and tax consequences, 
and other adverse effects on a 
defendant’s ability to conduct future 


affairs, including suspension and 
debarment. 

The imposition of incarceration 
and fines for violations of federal en- 
vironmental laws is governed by the 
Federal Sentencing Guidelines is- 
sued by the U.S. Sentencing Com- 
mission. This includes specific pro- 
cedures and rules for determining 
what sentences and fines are appro- 
priate under facts and circum- 
stances pertinent to violations of 
federal criminal law. The sentencing 
guidelines are mandatory, signifi- 
cantly limit the discretion of the 
sentencing judge and, accordingly, 
are designed to increase predictabil- 
ity and consistency in the punish- 
ment imposed for federal crimes. 
The provisions most applicable to 
environmental felony convictions 
are found within Federal Sentenc- 
ing Guidelines, “Part Q—Offenses 
Involving the Environment,” and 
often result in significant prison 
terms even for first-time offenders.** 

Notably, in October 2001, the 
Ninth Circuit affirmed a 17-year 
prison sentence for a businessman 
who ordered an employee to clean 
up a tank containing sodium cya- 
nide, which resulted in severe brain 
damage to the employee. United 
States v. Elias, No. CR-98-070-E- 
BLW (D. Idaho May 7, 1999), aff'd, 
27 Fed. Appx. 750, 2001 WL 1297705 
(9th Cir. 2001) (unpublished opin- 
ion). This is the longest prison sen- 
tence obtained by DOJ for an envi- 
ronmental crime case. According to 
DOJ, these types of record-breaking 
sentences are “impressive” and will 
hopefully “impress upon potential 
lawbreakers the importance of com- 
pliance with our environmental 
laws.”°° 

The sentencing guidelines for or- 
ganizations provide for restitution, 
remediation, community service, 
and notice to victims.*° Environmen- 
tal crimes currently are exempt 
from the financial penalty provi- 
sions of the guidelines. However, the 
financial penalty provisions do ap- 
ply to convictions for false state- 
ments, conspiracy, and mail or wire 
fraud, which often are charged in 
connection with environmental of- 
fenses. 
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In addition, a defendant that 
pleads or is found guilty of an envi- 
ronmental crime will be compelled 
to clean up any contamination re- 
sulting from the illegal conduct. The 
costs of these remedial obligations 
often are greater than the substan- 
tial fines that typically are imposed 
on violators. 

Further, federal and state agen- 
cies have the authority to suspend 
and debar companies from receiving 
future contracts and grants when 
the contractor’s responsibility is 
deemed compromised, even if ulti- 
mately there is no criminal convic- 
tion. Suspension is an interim re- 
fusal to deal with a contractor 
pending receipt of further informa- 
tion. Debarment is the disqualifica- 
tion of a contractor for a set period 
of time, typically from one to three 
years. Imposition of such sanctions 
is virtually assured (and in some cir- 
cumstances automatic) if a company 
is convicted of an environmental 
crime. 

Other serious consequences of a 
criminal conviction include SEC re- 
quirements that mandate disclosure 
of information concerning material 
environmental liabilities, including 
pending administrative or judicial 
proceedings, as well as adverse fed- 
eral tax consequences. 


The Importance 
of Early Intervention 

Hanousek, Hong, and Hansen 
demonstrate that a lawyer repre- 
senting a client accused of commit- 
ting an environmental crime should 
engage defense counsel experienced 
in environmental criminal cases 
early in the process to conduct an 
appropriate internal investigation 
and properly defend the client’s in- 
terests. Defense counsel should be- 
gin diligently working on the mat- 
ter when an event occurs for which 
the client could have criminal expo- 
sure and certainly no later than 
when the client first has any indi- 
cation concerning a criminal inves- 
tigation. 

An estimated 90 percent of crimi- 
nal cases settle before trial, but 
there can be a wide range of possible 
resolutions in most criminal envi- 


ronmental cases.*! Therefore, it is 
vitally important for defense coun- 
sel to engage prosecutors as soon as 
counsel has developed sufficient 
knowledge of the material facts and 
applicable law and, clearly, as early 
as possible in the government’s in- 
vestigation or resulting prosecution 
of a client. Early communication 
maximizes the likelihood that de- 
fense counsel can favorably influ- 
ence whether and, if so, which 
charges are filed against the client. 
And, in the event of an indictment, 
effective, early communication can 
reduce the client’s exposure to 
prison, criminal fines, restitution, 
remedial obligations, suspension/ 
debarment, and the other serious 
consequences of conviction. 

One of the most important deci- 
sions counsel will make when defend- 
ing a client under investigation for 
environmental crimes is whether and 
to what extent the target should co- 
operate with the prosecution. This 
question is extremely important 
when defending a corporate entity 
because the degree to which a corpo- 
ration cooperates with the prosecu- 
tion can influence the government’s 
decision regarding whether to bring 
charges against the organization for 
the actions of its employees or agents. 
A July 16, 1999 guidance memoran- 
dum issued by former Deputy Attor- 
ney General Eric Holder, Jr., “Bring- 
ing Criminal Charges Against 
Corporations” (the “Holder memo”), 
underscores the importance the gov- 
ernment attaches to cooperation by 
a corporation under investigation.” 
The Holder memo sets forth eight 
factors a prosecutor may consider 
when deciding whether to charge a 
corporation in a given case. One 
critical factor discussed is the extent 
to which a corporation cooperates 
with the prosecution. The Holder 
memo provides that, in plea agree- 
ments in which a corporation agrees 
to cooperate: 


[T]he prosecutor may request that the 
corporation waive the attorney-client 
and work product privileges, make em- 
ployees and agents available for debrief- 
ing, disclose the results of its internal 
investigation, file appropriate certified 
financial statements, agree to govern- 
mental or third-party audits, and take 


whatever other steps are necessary to 
ensure that the full scope of the corpo- 
rate wrongdoing is disclosed and that 
the responsible culprits are identified 
and, if appropriate, prosecuted.* 


Increasingly, federal prosecutors 
are demanding that corporations 
waive the attorney-client and work 
product privileges as a condition to 
plea agreements. For example, two 
recent high-profile environmental 
criminal plea agreements involving 
British Petroleum and Royal Car- 
ibbean Cruises required these cor- 
porations to waive much of the at- 
torney-client and work product 
privileges and to reveal substantial 
portions of their internal investiga- 
tions. See United States v. BP Ex- 
ploration (Alaska) Inc., No. A99- 
0141 CR (D. Alaska 1999); United 
States v. Royal Caribbean Cruises 
Ltd., No. 98-0103-CR-Middlebrooks 
(S.D. Fla. 1999). This, in turn, has 
generated heated criticism to the 
Holder memo’s prosecutorial guid- 
ance on seeking waivers of privi- 
lege.** Critics contend that such a 
waiver threatens the effective 


communication on which an attor- 
ney-client relationship depends, fur- 
ther complicating the already diffi- 
cult task of conducting internal 
investigations in which defense 
counsel attempt to obtain informa- 
tion from corporate employees while 
ensuring that those workers under- 
stand that counsel represents not 
the employee but the organization.” 

A second major issue concerning 
plea negotiations is the fact that 
many environmental criminal mat- 
ters are accompanied by parallel 
civil proceedings, and defense coun- 
sel must therefore be extremely 
careful of the collateral effects of any 
plea on civil litigation. Most impor- 
tantly, a finding on an issue of li- 
ability may collaterally estop a de- 
fendant from litigating that issue in 
a civil proceeding and provide a civil 
litigant, be it the government or a 
private individual or entity, an easy 
path te summary judgment. Con- 
versely, facts developed during a 
civil proceeding may lead the gov- 
ernment to initiate criminal pros- 
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A finding on an issue of liability may collaterally 
estop a defendant from litigating that issue in 

a civil proceeding and provide a civil litigant an 
easy path to summary judgment. 


ecution. To avoid these pitfalls, de- 
fense counsel often seek a “global 
settlement” of all issues raised in 
both the criminal and civil litiga- 
tion. Unfortunately, because of gov- 
ernment concerns with global reso- 
lutions, such settlements may be 
difficult to obtain. It is therefore im- 
portant that defense counsel consult 
with the government in the early 
stages of the investigation or pros- 
ecution whenever proposals for a 
possible global settlement are an- 
ticipated. The Environment and 
Natural Resources Division of the 
Department of Justice and the En- 
vironmental Protection Agency have 
each issued a global settlement 
policy to address the appropriate- 
ness of a global settlement in a given 
case.*© The Justice Department’s 
policy provides that the assistant at- 
torney general of the Environment 
and Natural Resources Division 
must approve all global settlements, 
and that such settlements must sat- 
isfy five conditions: 

1) Criminal plea agreements 
must be handled by criminal attor- 
neys and civil settlements by civil 
attorneys; 

2) Each part of the settlement 
must separately satisfy the appro- 
priate criminal and civil criteria; 

3) With respect to a civil settle- 
ment, all affected client agencies 
must approve the settlement; 

4) There should be separate docu- 
ments memorializing the criminal 
plea agreement and the civil settle- 
ment; and 

5) A defendant may not trade civil 
relief in exchange for a reduction in 
criminal penalty. 

The EPA’s policy contains similar 
provisions. Both policies make clear 
that early consultation is necessary 
whenever proposals for a possible 
global settlement are anticipated. 


Counsel facing a criminal environ- 
mental investigation that may also 
give rise to parallel civil proceedings 
should therefore begin to lay the 
groundwork for a global resolution 
at the early stages of the litigation. 


Conclusion 

As a result of its increased crimi- 
nal enforcement efforts, the EPA has 
concluded several successful and 
widely publicized criminal prosecu- 
tions. For example, on April 19, 2002, 
the U.S. District Court for the South- 
ern District of Florida ordered Car- 
nival Corp.—the world’s largest pas- 
senger cruise ship operator—to pay 
$18 million as a result of the cruise 
line pleading guilty to falsifying 
records regarding oil discharges at 
sea.*’ More recently, on May 13, 2002, 
Kentucky-based oil and chemical 
company Ashland, Inc., pleaded guilty 
to Clean Air Act violations of negli- 
gent endangerment and submitting 
a false certification to environmental 
regulators and agreed to pay approxi- 
mately $11 million in fines, restitu- 
tion, and equipment upgrades.** 

The high stakes involved in crimi- 
nal environmental litigation under- 
score the need for individuals and 
entities under investigation for the 
alleged commission of an environ- 
mental crime to engage experienced 
defense counsel early in the process. 
Early involvement by counsel will 
facilitate a prompt internal investi- 
gation that may place the client in 
a better position to influence charg- 
ing decisions, seek dismissal of any 
charges, conduct effective plea ne- 
gotiations and, if necessary, properly 
prepare the case for trial. U 
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Is Expert Testimony 
Really Needed in 
Attorneys’ Fees Litigation? 


Island Hoppers’ Call for Change and Other 
Ways to Reduce the Burdens of Fees Hearings 


by Robert J. Hauser, Raymond E. Kramer Ill, and Patricia A. Leonard 


he Fourth District Court of Appeal’s recent opin- 

ion in Island Hoppers, Ltd. v. Keith, 820 So. 2d 

967 (Fla. 4th DCA 2002), brings to the forefront 

the issue of whether expert testimony should 
be required to support a court’s award of attorneys’ fees 
to a prevailing party which has proven its entitlement 
to fees. It is the opinion of these authors that this prac- 
tice is cumbersome and unnecessary, and should no 
longer be required. 

The current procedures for fee-shifting hearings can 
be almost as complex, time-consuming, and expensive 
as the underlying lawsuit on the merits. This article of- 
fers a critique of the present system, including its re- 
quirement of expert testimony, as well as suggestions 
for making the award of attorneys’ fees a less arduous 
and less expensive process that still contains safeguards 
to litigants. 


The Island Hoppers Case 

Island Hoppers was a wrongful death action against a 
dive operator and two of its instructors, in which the sole 
appellate issue was the amount of an attorneys’ fee award 
to which entitlement had already been established and 
affirmed pursuant to Florida’s proposal for settlement 
statute.’ 

Appellant Island Hoppers argued that the trial court 
erred in admitting the deposition testimony of the ap- 
pellee-estate’s expert fees witness, and hence the estate’s 
fees claim lacked expert testimony to support the claim.’ 
The Fourth DCA agreed that “Florida courts have re- 
quired testimony by the attorney performing the services 
(for which the fees are sought) and testimony by an ex- 
pert fees witness as to the value of those services.”* 

The appellee’s expert admitted that he “spent a scant 
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three hours of preparation in forming his opinion regard- 
ing the reasonableness of fees” sought by the appellee’s 
counsel, and that he had reviewed “absolutely none” of 
the 20 boxes of litigation materials provided to him by 
the appellee.‘ In forming his opinion, the expert reviewed 
“a jury reporter verdict blurb, the motion for fees and 
the attached affidavits, the fee contract between [the ap- 
pellee and its attorneys], closing arguments and open- 
ing statements from trial, and the appellate briefs from 
the prior appeal on the merits.”° The expert also discussed 
the case with the appellee’s counsel, had some limited 
experience with these attorneys, and discussed their 
reputations with other lawyers in the community.® When 
Island Hoppers objected to the admission of this expert’s 
testimony at trial, asserting a lack of underlying factual 
predicate, the trial court reviewed the expert’s deposi- 
tion transcript, found that the expert was very familiar 
with the numerous issues involved in the underlying case, 
and admitted his deposition as supportive expert testi- 
mony.’ 

Although noting that it would have been better prac- 
tice for the appellee to present an expert fees witness 
who was “notably more familiar with the actual litiga- 
tion files themselves,” the Fourth DCA held that there 
was no abuse of discretion in the trial court’s consider- 
ation of the expert’s opinion in reaching its determina- 
tion about what constituted a reasonable fee.* 

In so holding, however, the Fourth DCA questioned 
whether the requirement of “the corroborative testimony 
of an expert ‘fees witness’ . . . is always the best, or most 
judicious, practice.” The Fourth DCA also questioned 
whether these experts provided any real assistance to 
the triers of fact, who were already intimately familiar 
with the underlying litigation and the attorneys in- 


Joe McFadden 


ES 


volved.’ The court noted that: 


this practice |of requiring testimony of 
expert fees witnesses] has existed since 
at least the 1960s. See, e.g., Lyle v. Lyle, 
167 So. 2d 256 (Fla. 2d DCA 1964). Yet, 
we note as our profession matures and 
evolves, as it has over the past forty 
years, and continues to do so, our trial 
judges have become highly experienced 
in all aspects of litigation, often with 
knowledge equal to, or in some cases far 
superior to, that of those attorneys who 
are called upon to provide expert testi- 
mony as “fees witnesses.” Our trial 
judges see attorneys representing all lev- 
els of skill and experience in their court- 
room; it is not uncommon for a trial judge 
to conduct multiple fee hearings practi- 
cally every week. At the most basic level, 
we fail to see what, if any, “guidance” 
these “fees experts” actually provide to 
the well-versed trial judges of this state, 
who ultimately have the responsibility 
to determine, in their relatively unfet- 
tered discretion, whether the hours 
sought are reasonable, and what hourly 
fee(s) should be applied.'” 


Judge Gross, concurring specially 

in the Island Hoppers opinion, 
agreed that the courts were well 
equipped to handle the issue of at- 
torneys’ fees without the need for 
expert testimony: 
Attorneys’ fees is the single most liti- 
gated issue in civil courts. As a result, 
trial courts are adept at handling this 
issue. After six months on the civil bench, 
a judge has heard enough testimony to 
qualify as an expert on the reasonable 
value of legal fees in his or her commu- 
nity. The trial judge has also had the 
benefit of observing the legal work first 
hand in the case in which fees are 
sought.!! 


Island Hoppers thus strongly sug- 
gested, but did not actually decide, 
that expert fees witnesses are no 
longer a necessary part of attorneys’ 
fees hearings. 


Evolution of the Rule 
Requiring Expert Testimony 

In his Island Hoppers concur- 
rence, Judge Gross stated that “the 
rule requiring an independent ‘ex- 
pert’ in every attorneys’ fee case 
rests on shaky theoretical 
grounds.”” 

There is no Florida rule of civil 
procedure, rule of evidence, or stat- 
ute requiring expert testimony to 
support an award of attorneys’ fees. 
This requirement originated in case 
law.’ In Lyle v. Lyle, 167 So. 2d 256 
(Fla. 2d DCA 1964), cert. denied, 172 


So. 2d 601 (Fla. 1964), the Second 
DCA held that expert testimony was 
required to prove the nature and 
necessity of the services rendered 
and the reasonableness of the 
charges. The Lyle court reversed the 
fee award because no expert testi- 
mony had been presented." In that 
court’s opinion, the testimony of the 
attorney seeking fees, if not sup- 
ported by expert testimony, was in- 
sufficient to support an award of 
fees.'° 

Significantly, the Second DCA did 
not cite any authority for its hold- 
ing requiring the use of experts. In- 
stead, Lyle’s newly announced rule 
relied solely upon the following:"* 1) 
“the principle that the value of per- 
sonal services is proven by expert 
witnesses”; 2) that “the elementary 
rules of evidence [cannot] be ig- 
nored”; and 3) that “the self-serving 
nature of the testimony given by an 
attorney who performs the services 
precludes the court from making an 
award based solely on his testi- 
mony.”"' As pointed out in the Island 
Hoppers concurrence: 


The [Lyle] court did not explain why, 
unlike other evidentiary issues, a finder 
of fact could not take the “self-serving 
nature of the testimony” into consider- 
ation in determining the fee award. In 
my view, this rationale for requiring ex- 
pert testimony in all attorneys’ fee cases 
ignores the basic precept of our adver- 
sary system that the credibility of testi- 
mony is best resolved by the finder of 
fact... . Whatever the rule requiring an 
independent expert has contributed to 
the image of lawyers, I suspect it is not 
so great so as to preclude modification 
of the rule to be more in accord with the 
current reality.'* 


Cases subsequent to Lyle have 
relied upon Lyle and/or its progeny 
as authority for requiring expert 
fees testimony to support an award 
of attorneys’ fees. Like Lyle, a large 
number of these cases arose in the 
context of family law issues.'° 


Trial Courts Not Bound 
by Expert Testimony 

Even though Florida courts cur- 
rently require expert testimony for 
an award of attorneys’ fees, trial 
courts are not bound by the testi- 
mony of these experts, and retain 
broad discretion in determining the 
amount of fees to be awarded.”’ The 
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fact that the trial court is not bound 
by the expert testimony and may 
disregard it suggests that expert 
testimony is not essential to the 
award of attorneys’ fees. Why, then, 
make this testimony a requirement 
to the award of fees?” 

Further, the seemingly low 
threshold for admitting expert tes- 
timony on fees, such as the minimal 
preparation by the expert in Island 
Hoppers, suggests that the courts 
may not put much credence into this 
expert testimony. Expert testimony 
in fees cases is often nothing more 
than a rubber stamp of the billing 
and time records submitted to the 
court by the party seeking fees, 
which is duplicative and unhelpful. 


Fees Hearings 
Burdensome 

Fees hearings can be nearly as 
complex, time-consuming, and ex- 
pensive as the underlying lawsuit 
on the merits, and are unnecessar- 
ily burdensome to attorneys, courts, 
and litigants. 

Expert testimony is just one ex- 
pensive, burdensome facet of the 
process. Attorneys’ fees hearings are 
often nothing less than mini-trials, 
which require direct and cross ex- 
amination of witnesses, presenta- 
tion of evidence, and discovery, in- 
cluding depositions of attorneys and 
experts. Many attorneys seeking 
fees wisely submit hearing memo- 
randa, prepare exhibits, and present 
an opening statement and closing 
argument at fee hearings. Fee hear- 
ings can often take up a half day or 
more of hearing time before the 
judge. All of this preparation and 
presentation imposes significant 
burdens on both the attorneys and 
the courts. 

Fees hearings also present a real 
burden on the litigants themselves, 
which can undermine their confi- 
dence in the judicial system. It is not 
uncommon for a party to obtain a 
favorable ruling entitling it to fees, 
and then be forced to wait at least 
several months—to allow for discov- 
ery, setting a hearing date, conduct- 
ing the evidentiary hearing, and 
awaiting a ruling—before being in- 
formed of the amount of fees to 


which it is entitled. During this 
time, a prevailing lawyer can expect 
to have his relationship with his cli- 
ent undermined with argument that 
he billed too much money and/or 
spent too much time vanquishing 
his opponent. Moreover, fees awards 
are frequently appealed, which re- 
sults in additional delays and costs 
for the litigants. 


“Fees for Fees” Problem 
Further compounding the burden 
of fees hearings is the law in Florida 
that attorneys’ fees expended in liti- 
gating the amount of, rather than 
the entitlement to, attorneys’ fees to 
be awarded generally are not recov- 
erable,” denying a successful liti- 
gant the “make whole” remedy to 
which he is obviously entitled. The 
justification for this principle is that 
“the attorney’s time spent litigating 
the amount of attorneys’ fees inures 
solely to the attorney’s benefit.””° 
However, this rationale has been 
justifiably criticized.** The amount 
of attorneys’ fees awarded in a fee- 
shifting hearing obviously benefits 
the client, because often it deter- 
mines how much the client will be 
responsible for paying his or her 
attorney. In many instances, the fees 
hearings themselves, because of 
their complex requirements, can cost 
close to the amount of attorneys’ fees 
at issue in the underlying matter. 
Denying recovery of fees for fees, 
in combination with the require- 
ment of expert testimony in attor- 
neys’ fees hearings and other costs 
attendant to such hearings, keeps 
litigants from being made whole. At- 
torneys’ fees for litigating fees which 
are not awarded by the court become 
the responsibility of the prevailing 
party rather than his opponent. 


Reducing the Burdens 
of Fees Hearings 
There are several possible meth- 
ods of decreasing the burden and 
expense of fees hearings on the liti- 
gants, the attorneys, and the courts. 
The authors submit the following: 
1) Do away with the requirement 
of expert testimony. First, as sug- 
gested by the Fourth DCA in Jsland 
Hoppers, the requirement of expert 


fees testimony should be eliminated, 
giving litigants the freedom to 
choose whether expert testimony 
will help their case on fees.” Al- 
though it is clear that an award of 
attorneys’ fees must be supported by 
competent substantial evidence,”® it 
should be up to the parties to de- 
cide which evidence to offer. As 
noted above, the use of expert testi- 
mony is often duplicative of testi- 
mony given by the attorney who 
performed the work, and often adds 
little to that which the trial judge 
already knows about prevailing 
rates in the community and about 
the issues raised and argued in the 
underlying litigation on the merits. 
Usually, the attorney performing or 
supervising the work is in the best 
position to explain why he or she did 
or did not spent a certain amount of 
hours on a particular task. 

2) Reduce discovery disputes over 
fee documentation. In preparing for 
fees hearings, lawyers often find 
themselves embroiled in discovery 
disputes over the production of fee 


agreements, invoices, checks, and 
related documentation of fees 
charged and/or paid. The situation 
is often complicated by claims of 
privilege, some of which may be spu- 
rious and dilatory. These discovery 
disputes are costly and time-con- 
suming, and detract from the seem- 
ingly simple objective of determin- 
ing a fair amount of attorneys’ fees 
to be awarded. Fortunately, these 
types of recurring disputes are also 
foreseeable and therefore prevent- 
able. 

The Florida Supreme Court could 
help avoid some of these discovery 
disputes by creating a rule specifi- 
cally mandating disclosure of cer- 
tain items in the context of attor- 
neys’ fees issues. Similarly, the court 
could promulgate form document 
requests and interrogatories to be 
used by litigants for discovery of 
evidence to be presented during a 
fee-shifting hearing. 

Also adding to discovery costs in 
fees hearings are disputes regard- 
ing the opposing party’s time 
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and they are easy to get. Yet the 
injunction is a sort of quick, par- 
tial divorce available instantly, 
with little cost, because filing 
fees are regularly waived, and 
without legal fees, since attor- 
neys are rarely involved. The 
procedure favors applicants. 
When there are disputes about 
custody decided, the spouse who 
has obtained the injunction al- 
most always wins.... This leads 
to misuse of the domestic vio- 
lence procedure—to what extent, 
opinions vary widely.” 

In State v. Wheeler, 745 So. 2d 
1094 (Fla. 4th DCA 1999), Judge 
Farmer writes: “Without conclud- 
ing that this is such a case, it has 
become all too common for us to 
see claims of domestic violence in 
divorce cases, many of which ap- 
pear to be little more than a tacti- 
cal basis for, say, child custody or 
some other advantage in the liti- 
gation, or just out of ordinary spite 


[referring to the domestic violence 
injunction]. What was certainly a 
necessary remedy for real victims 
of actual violence is now sometimes 
used by otherwise good people 
whose emotions and judgment are 
strained by the torment of divorce.” 
Judge Farmer’s opinion is sup- 
ported by a comparison of the num- 
ber of reports of domestic violence 
crimes to the number of domestic 
violence injunction petitions that 
have been filed. The Florida De- 
partment of Law Enforcement re- 
ports that the number of domestic 
violence crimes reported to law en- 
forcement in 2001 was 13 percent 
higher than reported in 1992. Dur- 
ing the same time, however, the 
statistics of the Office of the State 
Count Administrator show that 
the number of domestic violence 
injunction petitions that were filed 
increased by 52 percent. 
BLAISE TRETTIS 
Cocoa Beach 
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Florida has not adopted a hard and fast rule 
regarding the discovery and admission into 

evidence of opposing counsel's fee records 
in attorneys’ fees proceedings. 


records. The party seeking fees of- 
ten requests fee and cost documen- 
tation from the opposing party in an 
attempt to demonstrate a compa- 
rable expenditure by the opponent. 
Conversely, the party opposing the 
fee request may seek to introduce 
his or her own time records to dem- 
onstrate that he spent less time in 
the case than the prevailing party, 
and thereby draw an inference that 
the prevailing party’s expenditures 
were excessive. 

Unfortunately, Florida has not 
adopted a hard and fast rule regard- 
ing the discovery and admission into 
evidence of opposing counsel’s fee 
records in attorneys’ fees proceed- 
ings.”’ Case law on this issue is in- 
consistent, with some courts finding 
the opposing counsel’s time records 
relevant to the award of fees to the 
prevailing party, and other courts 
finding these items irrelevant and 
inadmissible.”* Consequently, the 
common practice of requesting these 
records in discovery is often fraught 
with lengthy and costly disputes. 
The adoption of a rule directly ad- 
dressing this issue, by way of either 
case law or statute, could substan- 
tially reduce these problems. 

3) Refer fees hearings to special 
masters, magistrates, or referees. At- 
torneys’ fees hearings currently 
take up a large amount of the courts’ 
time. In fact, according to Judge 
Gross, “Attorneys’ fees is the single 
most litigated issue in civil courts.”” 
Backlogs in the current court dock- 
ets also can delay resolution of at- 
torneys’ fee awards. Establishing a 
mechanism for the referral of fees 
hearings to special masters, magis- 
trates, or referees could free courts 
to focus on issues more substantive 
than attorneys’ fees, and speed up 
the resolution of fees issues. Per- 
haps even a small group of special 


masters, magistrates, or referees 
could specialize in handling nothing 
but fee-shifting hearings, and fur- 
ther expedite the process. 

4) Create a “form order” to reduce 
reversals. Florida’s Supreme Court 
has strict requirements about the 
findings of fact that are required in 
a fee judgment.*’ Failure to comply 
with these requirements has re- 
sulted in reversal of several fee 
awards, further delaying collection 
of fees by the prevailing litigants.” 

To reduce the number of revers- 
ible errors, a standardized form or- 
der for the award of attorneys’ fees 
should be created. On a standard- 
ized form order, trial courts can en- 
ter the required findings of fact, 
such as the number of hours reason- 
ably expended, the reasonable 
hourly rates, and the appropriate- 
ness of reduction or enhancement 
factors. This type of form order can 
ensure that trial courts consider all 
of the required factors and include 
their factual findings in their orders 
awarding attorneys’ fees. 

5) Streamline appellate review of 
attorneys’ fees awards. Florida Rule 
of Appellate Procedure 9.400(c) pro- 
vides that review of trial court or- 
ders assessing the amount of appel- 
late attorneys’ fees and costs 
awardable to a prevailing party 
“shall be by motion filed in the [ap- 
pellate] court within 30 days of ren- 
dition.” Review of trial court orders 
assessing the amount of attorneys’ 
fees awardable in trial court pro- 
ceedings, on the other hand, is gov- 
erned by the general appellate brief- 
ing schedule set forth in Rule 9.110, 
which causes months-long delays to 
prevailing parties who have been 
awarded their trial court attorneys’ 
fees. To alleviate this problem of the 
additional costs and delays atten- 
dant to the general appellate brief- 
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ing process, the Florida rules should 
be amended to allow for appellate 
review by motion (a faster, less cum- 
bersome process) of all trial court 
orders assessing the amount of 
awardable attorneys’ fees. 

6) Award attorneys’ fees for time 
spent litigating the amount of fees. 
To help remedy the fees for fees 
problem, which unfairly burdens 
prevailing parties, the Florida Leg- 
islature should consider amending 
fee-shifting statutes to specifically 
allow fees for fees.*’ Additionally, 
when drafting a contract for a cli- 
ent and another party, attorneys can 
help protect a client from the high 
costs of attorneys’ fees hearing by 
including an attorneys’ fees clause 
in the contract which specifically 
entitles the prevailing party to fees 
and costs incurred in litigating both 
the entitlement to and the amount 
of fees. 


Conclusion 

The rigid rule requiring the testi- 
mony of an expert fees witness in 
every case in which attorneys’ fees 
are sought is unnecessary and 
should be changed. Just as in other 
types of evidentiary hearings, the 
parties should instead decide for 
themselves whether an outside ex- 
pert would assist them in present- 
ing their best case for or against the 
award of attorneys’ fees.** 

Doing away with the requirement 
of expert witness testimony to sup- 
port the amount of an attorneys’ fees 
award, as suggested by the Fourth 
DCA in Island Hoppers, is one small 
step toward streamlining the pro- 
cess of attorneys’ fees hearings. In 
addition to this step, the Florida 
courts and legislature should ac- 
tively work toward reducing the 
other burdens and expenses now 
facing attorneys’ fees litigants by 
considering the suggestions set 
forth in this article. O 
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IRS Starting to Challenge 
Popular Tax Deferral Technique 


recent article in Forbes 

magazine refers to it as 

a “tax trick” and a “kinky 

forward” contract.' In 
particular, the article describes a 
transaction entered into in January 
1998 by Bobby Stevenson, CEO of 
Ciber, Inc., in which he received $82 
million in cash up front from 
Merrill Lynch in exchange for his 
agreement to deliver a certain 
number of his Ciber shares by Feb. 
1, 2001. It was supposed to be a 
great deal for Stevenson, whose 
stock has fallen more than 80 per- 
cent since he received the cash, as 
he locked in the gain in his Ciber 
shares before the stock market 
crashed in March 2000, but would 
not be subject to tax on this gain 
until he delivered the shares in 
2001. The IRS, however, is now 
claiming that Stevenson owes 
taxes on the $82 million gain dat- 
ing back to the 1998 taxable year.” 
The transaction described in the 
article is commonly referred to as 
a variable prepaid forward con- 
tract (VPFC). 

In general, a VPFC is a privately 
negotiated agreement between an 
individual taxpayer who owns 
shares of appreciated stock and a 
counterparty (i.e., a commercial or 
investment bank). The individual 
receives an up-front cash payment 
from the bank equal to the present 
value of the forward delivery price 
in exchange for the obligation to 
deliver to the bank a variable num- 
ber of shares of the underlying stock 
on the contract’s maturity date. 
Typically, these contracts are en- 
tered into by individuals who have 


by Jeffrey L. Rubinger 


This article 
describes a popular 
monetization 
transaction being 
marketed to high net 
worth individuals that 
the IRS is now 
beginning to 
challenge. 


a concentrated stock position in 
their own company and are still 
bullish on the company, but want 
to generate liquidity so they can di- 
versify their portfolio without trig- 
gering a current income tax liabil- 
ity on the appreciation in the 
shares. 

Given that the number of shares 
ultimately required to be delivered 
on the maturity of the VPFC will 
depend upon the value of the un- 
derlying stock at that time, it is gen- 
erally thought a VPFC does not con- 
stitute a “forward contract” under 
§1259(d)(1)* (7.e., a contract to de- 
liver a substantially fixed amount 
of property for a substantially fixed 
price), and thus, does not give rise 
to a constructive sale of the under- 
lying shares of stock under §1259. 
Recently, however, as indicated by 
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several field service advisories‘ 
(FSAs) (and the Stevenson case), 
the IRS is starting to challenge 
these types of transactions.° For 
example, in FSA 200111011, the 
IRS determined under common 
law principles that taxpayers sold 
shares of appreciated stock when 
they entered into a derivative 
product that is similar economi- 
cally to a VPFC because, among 
other things, the taxpayers did not 
have the option to cash-settle the 
contract. Similarly, in both FSA 
200131015 and FSA 200150012, 
the IRS stated that a derivative 
product that is also similar eco- 
nomically to a VPFC could be ana- 
lyzed as a cash-settled collar in 
addition to a prepaid forward con- 
tract. As such, it may not be suffi- 
cient, in order to avoid construc- 
tive sale treatment, to simply rely 
on the fact that a VPFC does not 
satisfy the specific definition of a 
forward contract. 


Economics of a VPFC 

The economics of a VPFC can best 
be illustrated by way of an example. 
Assume individual taxpayer Aidan 
is the chief executive officer of 
Oliver, Inc., a company that went 
public a little more than one year 
ago. Aidan currently owns 400,000 
shares of Oliver, Inc. stock with a 
cost basis of $5 per share. The 
shares of Oliver, Inc. are presently 
trading at $100 a share. Conse- 
quently, the market value of Aidan’s 
interest in Oliver, Inc. is worth $40 
million, an amount which repre- 
sents approximately 25 percent of 
his net worth. 


While Aidan still believes in 
Oliver, Inc. and, therefore, does not 
want to sell his shares, he recognizes 
this position represents too high a 
percentage of his net worth. More- 
over, Aidan wants to generate liquid- 
ity so he can invest in other stocks 
and diversify his portfolio, but he 
does not want to currently pay tax 
on the $38 million of built-in gain 
in the Oliver, Inc. shares. 

Accordingly, Aidan enters into a 
five-year VPFC with Big Bank, a 
large commercial bank, involving 
200,000 of his 400,000 shares of 
Oliver, Inc.* The contract is struc- 
tured with a minimum share value 
of $100 per share (i.e., 100 percent 
of the current market value of the 
Oliver, Inc. shares) and a maxi- 
mum share value of $120 per share 
(i.e., 120 percent of the current 
market value of the Oliver, Inc. 
shares). Aidan will keep 25 percent 
of any appreciation beyond the 
$120 per share. At the inception of 
the contract, Big Bank will pay to 
Aidan 75 percent of the current 
market value of the Oliver, Inc. 
shares involved in the transaction 
(i.e., $15 million), an amount which 
represents the present value of 
$20 million discounted back five 
years from the contract’s maturity 
date.’ The difference between the 
$20 million current market value 
of the Oliver, Inc. shares involved 
in the transaction and the $15 mil- 
lion up-front payment from Big 
Bank represents the cost of enter- 
ing into the transaction (i.e., the 
implied financing cost). 

As security for his obligation to 
deliver a certain number of his 
Oliver, Inc. shares to Big Bank on 
the contract’s maturity date, Aidan 
is required to pledge his shares of 
Oliver, Inc. stock to Big Bank as col- 
lateral. When the contract matures, 
Aidan has the option to either 
“physically settle” the contract (i.e., 
deliver a certain number of the 
Oliver, Inc. shares to Big Bank) or 
“cash settle” the contract (i.e., de- 
liver the cash equivalent of a cer- 
tain number of Oliver, Inc. shares 
to Big Bank). 

By entering into the VPFC, Aidan 
has in effect agreed to sell a certain 


number of his Oliver, Inc. shares to 
Big Bank, the exact number of which 
will depend upon the value of the 
stock’s trading value when the con- 
tract matures. In exchange for 
agreeing to deliver a certain num- 
ber of Oliver, Inc. shares, Big Bank 
will pay to Aidan $15 million today 
and will ask for $20 million (or 
more) on the contract’s maturity. As 
a result of the up-front cash pay- 
ment, Aidan essentially is protected 
against any decline in the stock’s 
$100 current trading value (less the 
implied financing cost of entering 
into the transaction) over the term 
of the contract. Moreover, he will 
participate fully in any growth in 
the stock up to $120 (i.e., 20 percent) 
a share and 25 percent in any 
growth thereafter. 

At the end of the five-year pe- 
riod, if the Oliver, Inc. shares are 
trading below $100 per share, 
Aidan can satisfy its contractual 
obligation by delivering all 
200,000 shares of Oliver, Inc. stock, 
or the cash equivalent, to Big 
Bank, notwithstanding that the 
shares of Oliver, Inc. stock may be 
worth less than $20 million. If at 
the end of five years, Oliver, Inc. is 
trading somewhere between $100 
and $120, Aidan can settle the con- 
tract by delivering the number of 
shares necessary to generate $20 
million, or the cash equivalent, and 
thus participate fully in any appre- 
ciation up to $120 per share. For ex- 
ample, if the stock is trading at $110 
a share, Aidan could settle the con- 
tract by delivering 181,818 of the 
200,000 shares (i.e., 181,818 shares 
times $110 per share equals $20 
million).® If, however, Oliver, Inc. is 
trading at $120 or more at the end 
of five years, given that Aidan par- 
ticipates in 25 percent of any growth 
in the value of the Oliver, Inc. stock 
above $120 a share, Aidan can settle 
the contract by delivering only 75 
percent of the shares. Therefore, if 
at the end of five years Oliver, Inc. 
is trading at $130 a share, Aidan can 
settle the contract by delivering 
150,000 shares of Oliver, Inc. stock, 
or the cash equivalent (i.e., $19.5 
million), and keep 25 percent, or 
50,000 of his shares. 


Is There a Sale 
of the Underlying 
Shares of Stock? 

Clearly, the most significant per- 
ceived income tax benefit of enter- 
ing into a VPFC is the ability to de- 
fer the payment of taxes on the 
appreciation in the underlying 
shares of stock and at the same time 
receive an up-front cash payment 
that should not be subject to current 
U.S. federal income tax. In order for 
this goal to be achieved, the tax- 
payer must not be treated as con- 
structively selling the underlying 
shares when it enters into the 
VPFC. 

In 1997, §1259 was enacted to pre- 
vent taxpayers from entering into 
transactions that allowed them to 
substantially reduce or eliminate 
their risk of loss (and opportunity 
for gain) without causing a taxable 
disposition for U.S. federal income 
tax purposes. Under §1259, a tax- 
payer who holds an appreciated fi- 
nancial position will be deemed to 
sell such position if the taxpayer: 1) 
enters into a “short sale” of the same 
or substantially identical property; 
2) enters into an offsetting notional 
principal contract with respect to 
the same or substantially identical 
property; 3) enters into a futures or 
forward contract to deliver the same 
or substantially identical property; 
or 4) enters into a transaction hav- 
ing “substantially the same effect” 
as the three previously mentioned 
transactions. If §1259 applies, the 
taxpayer will be treated as if he or 
she sold the underlying shares and 
then immediately reacquired them 
with a new holding period. 

As stated above, since the enact- 
ment of §1259, it has been thought 
that a VPFC does not give rise to a 
constructive sale of the underlying 
shares of stock because it does not 
meet the definition of a forward con- 
tract under that section (i.e., a con- 
tract to deliver a substantially fixed 
amount of property for a substan- 
tially fixed price).° This is based on 
the fact that the number of shares 
required to be delivered on the ma- 
turity of the contract will depend 
upon the value of the underlying 
stock at that time. Further support 
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for this position is grounded on the 
legislative history of §1259, which 
provides “a forward contract provid- 
ing for delivery of an amount of 
property, such as shares of stock, the 
amount of which is subject to sig- 
nificant variation under the con- 
tract terms does not result in a con- 
structive sale.”'® As to what 
constitutes a “significant variation” 
is not clear. 

As also stated above, however, 
several recent FSAs indicate that a 
number of other factors may need 
to be taken into account when a tax- 
payer enters into a contract similar 
to a VPFC to ensure a sale of the 
underlying shares does not arise. 


FSA 200111011 

In FSA 200111011, two share- 
holders owned the majority of stock 
in a privately held corporation. The 
shareholders also owned, through 
separate flow-through conduit enti- 
ties, a controlling interest in a pub- 
licly traded corporation (“Public 
Corp.”). The shareholders sought to 
raise capital for the privately held 
corporation by selling a minority 
interest in Public Corp., but did so 
by selling derivative securities tied 
to the market performance of Pub- 
lic Corp. Neither shareholder re- 
ported gain in connection with this 
transaction on their respective U.S. 
federal income tax returns in the 
year of issuance. 

The derivatives were registered 
on an exchange and issued by an 
independent trust that was charac- 
terized as a grantor trust for U.S 
federal income tax purposes. The 
trust’s assets consisted of zero cou- 
pon Treasuries with staggered ma- 
turities and agreements from the 
conduit entities to provide a speci- 
fied number of Public Corp. shares 
on or shortly after the exchange 
date. 

On the exchange date, each holder 
of a derivative was entitled to re- 
ceive a specified number of Public 
Corp. shares, the exact number of 
which was based on the market 
price of the Public Corp. shares on 
the exchange date. Under the terms 
of a collateral agreement also en- 
tered into on the date of issuance of 


As is typically the 
case, the taxpayer 
should retain the 
right to vote the 
underlying shares 
and the right to 
receive dividends on 
the underlying 
shares. 


the derivative securities, the conduit 
entities agreed to pledge the maxi- 
mum deliverable number of shares 
and gave to the trust a perfected 
security interest in the shares as 
security for their obligations to pro- 
vide the number of shares on the 
exchange date. If they elected, how- 
ever, the conduits could provide sub- 
stitute collateral consisting of U.S 
government obligations equal to a 
certain percentage of the value of 
the maximum deliverable shares. 

The shareholders, through their 
conduits, retained the right to vote 
the shares and the right to receive 
dividends with respect to the 
pledged shares. Upon termination of 
the trust, the derivative holders 
were to receive either the pledged 
shares or the equivalent of Public 
Corp. shares. The derivative holders 
did not, however, have the option to 
receive cash (except in exchange for 
fractional shares). 

IRS analysis. The IRS concluded 
the conduits constructively sold the 
underlying Public Corp. shares in 
the year of issuance of the deriva- 
tive securities, and therefore, the 
shareholders should have recog- 
nized their pro rata share of the gain 
inherent in these shares. The IRS 
based its analysis on common law 
principles rather than on the con- 
structive sale provisions of §1259. 
Specifically, the IRS determined the 
shareholders effectively transferred 
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the shares in Public Corp. because, 
in the IRS’s view, the conduits were 
“fairly limited in surrendering any- 
thing but the shares” as collateral. 
The IRS thought it was unlikely the 
conduits would actually post substi- 
tute collateral consisting of U.S. gov- 
ernment securities, given that it was 
more economical to pledge the 
shares on hand. The IRS also deter- 
mined that all of the “benefits and 
burdens” of ownership over the un- 
derlying Public Corp. shares were 
transferred, and therefore, a sale 
occurred." 

The FSA is significant in that the 
IRS relied on common law principles 
to find a constructive sale where one 
would likely not exist under §1259.'” 
The FSA’s conclusion, however, is 
somewhat questionable in light of 
the fact the IRS ignored several fac- 
tors that usually are indicative of a 
sale not taking place for U.S. federal 
income tax purposes, including the 
shareholders retaining formal title 
to the shares, the right to vote the 
shares, the right to receive divi- 
dends on the shares, and the right, 
whether economical or not, to post 
substitute collateral. Nevertheless, 
the FSA is noteworthy in that it sets 
forth the key factors the IRS con- 
siders when analyzing whether a 
sale is deemed to occur with a con- 
tract such as a VPFC. As such, when 
structuring the terms of a VPFC, the 
factors discussed in the FSA should 
be adhered to, if possible.'* 

In particular, the terms of a VPFC 
should always provide the taxpayer 
with the option to cash settle the 
contract (as opposed to merely hav- 
ing the option to physically settle 
the contract). Moreover, if the tax- 
payer is required to pledge the un- 
derlying shares of stock as collateral 
for his obligation to deliver the 
shares at maturity, the taxpayer 
should be given the right to substi- 
tute other collateral. Finally, as is 
typically the case, the taxpayer 
should retain the right to vote the 
underlying shares and the right to 
receive dividends on the underlying 
shares. If these requirements are 
satisfied, it is unlikely that the IRS 
will argue that a sale of the under- 
lying shares is deemed to occur 
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when a VPFC is entered into." 
Another issue that commonly 
arises with certain financial instru- 
ments is how they should be char- 
acterized for U.S. federal income tax 
purposes.’ Specifically, given that 
the economics of many financial in- 
struments are similar to one an- 
other, it is possible the IRS may ar- 
gue a constructive sale results under 
§1259 by testing a VFPC as some- 
thing other than a forward contract 
under that section. In FSAs 
200131015 and 200150012, while 
not discussing §1259, the IRS does 
consider how a financial instrument 
that is similar economically to a 
VPFC should be characterized for 
U.S. federal income tax purposes. 


FSAs 200131015 
and 200150012 

The facts of the FSAs are almost 
identical. In both, a corporation (the 
“jssuer”) issued a certain number of 
instruments (the “instruments”) to 
investors for a stated dollar amount. 
At the time of the issuance, the is- 
suer owned a fixed percentage of 
stock in another company (the “un- 
derlying”). The instruments were 
issued for an amount equal to what 
the fair market value of shares of 
the underlying common stock were 
a few days prior to the issue date 
(the “issue price”). 

At maturity, the instruments were 
exchangeable for a certain number 
of shares of the underlying common 
stock, the number of which was 
based on the value of the underly- 
ing common stock on the date of 
maturity (the “maturity date”). Spe- 
cifically, 1) if the value of a share of 
the underlying common stock on the 
maturity date was equal to or less 
than the issue price, each instru- 
ment would be exchanged for one 
share of the underlying common 
stock; 2) if the value of a share of 
the underlying common stock on the 
maturity date was greater than the 
issue price but less than a certain 
percentage amount above the issue 
price (e.g., 20 percent) (the “cap 
amount”), the instruments would be 
exchanged for a fractional share of 
the underlying common stock equal 
to the fair market value of the issue 


price; and 3) if the value of a share 
of the underlying common stock was 
equal to or greater than the cap 
amount, the instruments would be 
exchanged for a fraction (e.g., 5/6) of 
a share of the underlying common 
stock.'* Importantly, in the FSAs the 
issuer had the sole discretion to de- 
cide whether to deliver cash equal 
to the fair market value of the 
amount of underlying shares to be 
delivered rather than the shares 
themselves. 

IRS Analysis. In analyzing the 
instruments, the IRS stated, among 
other things," that the instruments 
could be analyzed as cash-settled 
collars (i.e., a combination of hold- 
ing a put option and selling a call 
option) in addition to a prepaid for- 
ward contract. Specifically, the is- 
suer of the instruments is in a situ- 
ation analogous to the holder of a 
put option with a strike price equal 
to the issue price (i.e., if the value of 
the underlying stock falls below the 
issue price, the issuer is required to 
give each investor only a share of 
the underlying common stock or 
cash equal to the fair market value 
of the underlying stock). Similarly, 
the issuer is in a situation analo- 
gous to the grantor of a call option 
with a strike price equal to a per- 
centage of the cap amount (i.e., only 
if the value of the underlying stock 


equals or exceeds the cap amount 
will the investors participate in any 
further appreciation in the value of 
the underlying stock). 
Accordingly, the issue arises 
whether the IRS will attempt to 
characterize a VPFC as something 
other than a forward contract (i.e., 
a collar) under §1259. Because a 
specific definition of a forward con- 
tract exists under §1259(d)(1), the 
better view is the IRS generally 
would be prevented from character- 
izing a VPFC as something other 
than a forward contract as a matter 
of statutory interpretation (i.e., the 
more specific controls the general). 
Whether the IRS agrees with this 
interpretation remains to be seen. 
In any event, even if the IRS does 
attempt to characterize a VPFC as 
a collar, so long as the terms of the 
VFPC contain terms similar to those 
that are typically seen in such ar- 
rangements, §1259 likely will not 
apply. In particular, although §1259 
currently does not apply to pur- 
chases and sales of options or col- 
lars, the Treasury is granted regu- 
latory authority to reach these 
transactions.'* The House Ways and 
Means Committee report states it 
is anticipated Treasury will issue 
regulations that provide standards 
that take into account various fac- 
tors with respect to the collared 


-Member Benefits 


The Member Benefits Program 
operates to assist members in both 
their professional and private lives 

via specialized group programs. 
For a listing of specific products/ 
services, log on to the Bar’s 


Web site: 


www.FLABAR.org 


THE FLORIDA BAR JOURNAL/JANUARY 2003 47 


32 

5 


stock, including the stock’s volatil- 
ity, the spread between the put and 
call prices, the term of the transac- 
tion, and the extent to which the tax- 
payer retains the right to receive 
dividends on the collared stock.'® It 
is also anticipated Treasury will es- 
tablish “safe harbor” rules for com- 
mon financial transactions, such as 
collars, that do not result in construc- 
tive sale treatment.”° One Treasury 
official has stated the government is 
considering a safe harbor provision 
in which collars would not be deemed 
to be equivalent to a sale if there is 
at least a 20 percent spread, the col- 
lar lasts no longer than three to five 
years, and the current strike price is 
enveloped by the collar.’ Most prac- 
titioners seem to be comfortable with 
this standard.” 

Assuming the regulations under 
§1259 adopt this 20 percent, three- 
to-five-year collar as a safe harbor, the 
typical VPFC, where the taxpayer 
retains 100 percent of the first 20 to 
25 percent of any appreciation, should 
not result in a constructive sale. On 
the other hand, if the terms of the 
VPFC are such that the taxpayer only 
participates in the first five percent, 
for example, of the stock’s apprecia- 
tion and the underlying stock is one 
that is very volatile, it is more likely 
a constructive sale will result (assum- 
ing the IRS can successfully argue a 
VPFC can be characterized as some- 
thing other than a forward contract 
under §1259).”° 


Conclusion 

With the continued decline in the 
stock market, it is likely that more 
and more taxpayers holding concen- 
trated stock positions will enter into 
transactions such as VPFCs. Accord- 
ingly, notwithstanding that §1259 
on its face seems to exempt these 
contracts from constructive sale 
treatment, based on recent guidance 
from the IRS, it may be prudent to 
take into account a number of fac- 
tors (e.g., whether the taxpayer has 
the option to cash-settle the contract 
or whether there is a sufficient 
spread between the minimum and 
maximum share values) when ad- 
vising taxpayers who are considered 
entering into these types of trans- 
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Water, Water Every where? 


n 1972, Florida enacted the 

Florida Environmental Land 

and Water Management Act,! 

the Florida Water Resources 
Act,” and the Land Conservation 
Act,*® thereby becoming one of 11 
growth management states.‘ While 
these statutes provide that regional 
and state issues be considered in 
land use and development issues, 
there is no linkage between land 
use and water use, with the excep- 
tion of taking into consideration 
current water facilities as a 
concurrency issue.* 

California has taken a lead by 
introducing such a linkage. “For the 
first time in California’s history, 
statewide government policy has 
linked land-use and growth issues 
to water supply [with the passage 
of a law which requires developers] 
to prove there is a 20-year supply 
of water before they are given per- 
mits to build subdivisions with 
more than 500 units.”° There are no 
positive indications that Florida 
will follow California’s lead in tak- 
ing such a step. A coordinator with 
the South Florida Regional Plan- 
ning Council indicated that while 
Florida land management and wa- 
ter agencies were aware of the Cali- 
fornia decision, a bill considering 
linkage that was proposed in 
Florida’s previous legislative ses- 
sion did not pass.’ He indicated that 
it “would be easy for the Regional 
Planning Councils to support this 
measure,” were it to pass.°® 

One observer of the challenges 
faced by Florida in reconciling 
growth and management has dis- 
cussed the need to link land devel- 
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opment with water permitting, and, 
in so doing, has supported the views 
of the Third Environmental Lands 
Management Study Committee, 
which identified this need as the 
“missing link.”® “Except for limited 
provisions, Florida law does not es- 
tablish a formal link between land 
planning and water planning... 
[which] is a significant ‘missing 
link.”’° Regulatory programs pre- 
dominate in Florida for both land 
and water use. Although permitting 
is an efficient tool, its function is 
not intended to substitute for effec- 
tive local government planning. 
Comprehensive planning that links 
land development with water re- 
sources and that incorporates en- 
vironmental thresholds and opti- 
mum carrying capacity is needed. 


“[A] combination of good planning 
and other nonregulatory tools such 
as land acquisition, conservation 
easements and transferable devel- 
opment rights should be used to 
protect the important habitat and 
direct growth away from it.”!' This 
currently does not occur. The follow- 
ing observations have been made 
regarding existing land and water 
management deficiencies in Florida 
in which permitting appears to 
have taken the place of planning: 


Federal, State, regional, and even local 
wetland and water regulation programs 
issue permits for land development by 
looking at the potential adverse effects 
of the particular development on water 
resources. These programs do not plan 
for future land development. Also, these 
programs do not use and identify and 
implement long-range goals, objectives 
and policies based on a comprehensive 
assessment of natural resources in a 
particular area in light of future growth 
projections and community needs and 
desires. Using a regulatory program to 
attempt to achieve proper land use 
planning is a losing proposition. Plan- 
ning decisions cannot be made when a 
developer requests a permit application. 
All that can be done at this point is 
minimize environmental impacts 
through engineering treatment tech- 
nologies and wetland mitigation. The 
burden is passed on to the permitting 
agency, rather than being dealt with as 
a land use and natural resource protec- 
tion policy.’ 

The following description of the 
state’s existing legislative and regu- 
latory scheme may be helpful to bet- 
ter understand what is missing 
from Florida’s approach to land de- 
velopment and water management, 
with its emphasis on regulation. 

e The Environmental Land and 
Water Management Act (ELWMA) 
The ELWMA established two re- 
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gional planning mechanisms in ad- 
dressing Florida’s growth manage- 
ment system: the area of critical 
state concern (ACSC) and develop- 
ments of regional impact (DRI). 
Both of these designations require 
that the state take specific action 
modifying local government author- 
ity for land development in their 
jurisdictions. Areas designated as 
ACSCs may be established pursu- 
ant to F.S. §380.05. An ACSC is a 
program providing for the identifi- 
cation of up to five percent of the 
state’s land as an ACSC. It is an area 
that contains or has a significant 
impact on “environmental or natu- 
ral resources of regional or state- 
wide importance.”'* A development 
receives a DRI designation pursu- 
ant to F.'S. §380.06 “because . . . its 
character, magnitude, or location, 
would have a substantial effect upon 
the health, safety, or welfare of citi- 
zens of more than one county.”"* 
e The Florida Water Resources Act 
The principal statutory scheme 
governing water in Florida is con- 
tained in the Florida Water Re- 
sources Act. This statute created the 
regional water management dis- 
tricts, which were established along 
surface water hydrologic boundaries 
rather than along political bound- 
aries. Additionally, it provided for 
district decisionmaking by govern- 
ing boards, with members to be ap- 
pointed by the governor and con- 
firmed by the senate.'° The Water 
Resources Act originally identified 
five primary programmatic areas of 
water management district func- 
tions: 1) the construction and opera- 
tion of district works; 2) planning 
for, management, and permitting of 
consumptive uses of water; 3) super- 
vision of water well construction; 4) 
regulation of systems that manage 
or store surface waters; and 5) 
evaluation of water supplies and 
other resources within the district.'® 
Since the implementation of the 
Water Resources Act, the districts 
have been given additional respon- 
sibilities, either by the legislature 
or by way of delegation by the DEP. 
These have included responsibility 
for the development of groundwater 
basin resource availability invento- 


ries, environmental resource permit- 
ting, surface water improvement and 
management (SWIM) programs, ac- 
quisition and management of certain 
lands, and restoration of the Ever- 
glades and Florida Bay." 

The principal objective of the act, 
which has again been amended 
since 1997, is to harness and pro- 
vide more water for human con- 
sumption and natural systems. To 
that end, the act directs water man- 
agement districts to engage in ac- 
tive water resource development 
and, in so doing, to harness more 
water for Florida’s end users.'* That 
is the main shift from the earlier 
regulatory approach, when the focus 
was principally on the allocation of 
available water rather than the ex- 
ploitation of additional sources of 
water. The amendments are a “prod- 
uct of .. . political clashes [resulting 
in] a statutory scheme purposefully 
designed to increase water re- 
sources. For the first time, the 
state’s water policy focused on the 
development of water resources and 
water supply, rather than merely al- 


locating water among competing 


users.”!® 


The 1997 amendments to the act 

introduced a requirement that the 
water management districts de- 
velop their own regional water sup- 
ply plans. This was due to anticipa- 
tion that sources of water would be 
inadequate to meet projected de- 
mands of the year 2020. 
In addition to traditional ground and 
surface water sources, the plans typically 
call for better conservation of water re- 
sources and development of more 
“drought resistant” water supplies in- 
cluding demineralization of brackish 
groundwater, desalination of seawater, 
and reuse of reclaimed water. Storage 
options were also evaluated in some of 
the plans, including water reservoirs, 
aquifer recharge and aquifer storage 
and recovery (ASR).”° 


¢ Florida Water Plan 

The Water Resources Act man- 
dates that a water quality standards 
system be developed and coordi- 
nated with the state water use 
plan.” These two components to- 
gether constitute the Florida Water 
Plan, pursuant to FS. §373.039. The 
act required that a state water use 
plan be formulated, which was, in- 
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ter alia, to identify existing and fu- 
ture needs and uses of water, exist- 
ing water resources, and the means 
for conserving and augmenting 
these resources.’ While a water use 
plan has since been developed, it is 
rarely invoked to resolve a water 
supply issue. This is due to its lack 
of enforcement powers, its nonbind- 
ing nature, and its failure to intro- 
duce a link between water manage- 
ment and land use and planning. 
The plan’s emphasis is on address- 
ing water supply, maximizing the 
availability and capture of water, 
and developing alternative sources 
of water, rather than establishing 
any environmental threshold carry- 
ing capacities. In doing so, it relies 
on technology, rather than good 
planning, to respond to water pres- 
sures and to cater for increased wa- 
ter demand.” It appears to reinforce 
the status quo, which relies heavily 
on technology to extract water to 
meet increasing demand. This tech- 
nology includes the promotion and 
development of wastewater recy- 
cling, desalination, and ASR injec- 
tion. Such technology-dependent 
measures, in particular with regard 
to ASRs, are not risk-free. 

F.S. §373.016(3) vests power and 
responsibility in the Florida Depart- 
ment of Environmental Protection 
to conserve, protect, manage, and 
control Florida waters. This statute 
gives DEP sufficient flexibility and 
discretion to accomplish these ends 
through delegation of appropriate 
powers to the various water man- 
agement districts. DEP is respon- 
sible for state level administration 
of the Florida Water Resources Act, 
and it is charged with the responsi- 
bility of developing the Florida wa- 
ter plan, a state water policy, and a 
state water use plan.” It has del- 
egated many of its functions to the 
districts, which is permitted by the 
Water Resources Act.” 
Permitting 

Water use permitting, a discre- 
tionary tool, has taken center stage 
in Florida and has steered water 
management in Florida to a much 
greater extent than water supply 
planning. This development is con- 
trary to the intention of the authors 


of A Model Water Code, on which the 
planning provisions of the Water 
Resources Act are based. Consump- 
tive use permitting (CUP) and en- 
vironmental resource permitting 
(ERP) underpin Florida’s regulatory 
environment, administered by the 
managers of the water management 
districts. 

Permitting, however, does not ad- 
dress planning issues: 
Neither ERP nor CUP is aimed at di- 
recting types, densities or intensities of 
land development, determining where 
large tracts of land should be preserved, 
or addressing resource issues that re- 
late solely to upland or non-water re- 
lated concerns. Instead, water manage- 
ment permitting requirements 
frequently can be met through engineer- 
ing solutions and project design regard- 
less of whether the project is in an ap- 
propriate location or of an appropriate 
density or intensity.”° 

CUPs. Consumptive use permits 
are one of the principal features of 
the Water Resources Act. The neces- 
sity of such permits for any given 
user is left up to the discretion of 
the individual water management 
districts.” It is only the South 
Florida Water Management District 
that regulates water use of less than 
100,000 gallons per day.** A permit 
is required in the other four water 
management districts only if a user 
exceeds a certain threshold of wa- 
ter use.”? This threshold includes 
any one of the following: 1) a total 
withdrawal capacity of one million 
gallons per day; 2) an annual aver- 
age withdrawal equal to or in excess 
of 100,000 gallons per day; or 3) 
withdrawal from a well having an 
outside diameter of at least six 
inches.*° 

FS. §373.223 sets out conditions 
for water permits and contains a 
three-pronged test. Irrespective of 
ecological concerns, permits are is- 
sued when they meet the following 
three criteria that draw upon 
Florida’s common law tradition of 
riparian rights: The use must be “a 
reasonable-beneficial use”; it must 
be “consistent with the public inter- 
est”; and it must “not interfere with 
any presently existing legal use of 
water.” A determination of whether 
a use meets this requirement is 
made on a case-by-case basis. 


ERPs. Land development over a 
specified size is regulated under the 
ERP program.*! This program pro- 
vides for jurisdiction, inter alia, over 
most land development systems, 
from buildings to roads and mines, 
whether occurring in uplands, wet- 
lands, or other surface waters. There 
are exemptions from the ERP re- 
quirements, which are found at F‘S. 
§§373.406 and 403.813 and Fla. 
Admin Code Ann. Rule 40C-4.051; 
one of the most significant exemp- 
tions covers agricultural, silvicul- 
tural, and horticultural activities. 
Rule 40C-4.301 provides, inter alia, 
for the prohibition of any activity 
that would adversely impact water 
quantity, violate a state water qual- 
ity standard, or adversely impact 
wetlands and other surface waters. 
Engineering design solutions are 
often adopted to overcome water 
quality and quantity concerns in 
order to meet the applicable crite- 
ria, and mitigation to offset wetland 
impacts are regularly implemented 
to protect wetland functions. 

Water management regulation, 
whether by way of ERP or CUP, does 
not address planning concerns and 
issues concerning densities or types 
of land development, or relating to 
upland or concerns that do not per- 
tain to water. 

Instead, water management permitting 
requirements frequently can be met 
through engineering solutions and 
project design regardless of whether the 
project is in an appropriate location or 
of an appropriate density or intensity It 
would a very rare case where, given 
enough financial resources and engi- 


neering know-how, a project could not 
be designed to meet the ERP criteria.* 


¢ Minimum Flows and Levels 

The Water Resources Act requires 
the state to establish the “minimum 
flow” of water and “minimum water 
level” in the aquifer at which “fur- 
ther withdrawals would be signifi- 
cantly harmful to the water re- 
sources or ecology of the area.”* 
That requirement has been on the 
statute books since the enactment 
of the Water Resources Act in 1972. 
By the early 1990s, water manage- 
ment districts had, on the whole, 
failed to implement this directive, 
and citizens’ groups litigated to force 


water management districts to pro- 
tect minimum flows and levels, 
which, they claimed, were deterio- 
rating as a result of environmental 
stressors, including saltwater intru- 
sion, lowering of groundwater 
tables, loss of wetlands, and exotic 
infestation.** 

The result has been to strike a 
balance between water resource pro- 
tection and economic growth with 
the amendment of the Water Re- 
sources Act and the passage of FS. 
§§373.042 and 373.0421. In order to 
achieve that balance, the criteria for 
establishing minimum flows and 
levels were changed, with water 
management districts not being re- 
quired to reestablish historic lev- 
els.*° 

Another significant amendment 
established a priority list by each 
water management district, consist- 
ing of a schedule for establishing 
minimum flows and levels for sur- 
face water and aquifers located in 
each district. Because the legisla- 
ture removed language in the stat- 
ute that required districts to set 
minimum flows and levels, water 
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management districts are no longer 
subject to potential litigation seek- 
ing that a level or flow be addressed. 
Additionally, there is no longer a 
requirement to set minimum flows 
and levels for water bodies under 25 
acres in size.*° 

According to a water management 
district attorney, even though these 
statutes are more than 20 years old, 
“they are up for interpretation. We 
haven’t had a lot of litigation be- 
cause we haven't gotten to the point 
of water wars. But I think as growth 
increases in South Florida and we 
are forced to send more water to the 
Everglades, we’re going to be going 
to court on these statutes.”*’ 
¢ The Land Conservation Act 

The Land Conservation Act pro- 
vides that the state may establish a 
system permitting it to acquire land 
for conservation purposes and for 
the public good.** The Conservation 
and Recreation Lands Trust Fund 
may be tapped to acquire lands pur- 
suant to this statute and, in such 
acquisitions, priority is given to 
highly populated counties, in addi- 
tion to lands designated as areas of 
critical state concern.” 


Recent Developments 

Recently, in Tahoe-Sierra Preser- 
vation Council, Inc., v. Tahoe Re- 
gional Planning Agency, 122 S. Ct. 
1465, 1470 (2002), the U.S. Supreme 
Court found that a 32-month mora- 
torium on development around Lake 
Tahoe did not constitute a partial 
taking pursuant to the categorical 
rule announced in Lucas v. South 
Carolina Coastal Council, 505 U.S. 
1003 (1992). Takings law stems from 
the final clause of the Fifth Amend- 
ment,‘ which provides that “private 
property [shall not] be taken for 
public use without just compensa- 
tion,” and applies to states and the 
federal government. 

In order to preserve the integrity 
and beauty of Lake Tahoe, Califor- 
nia and Nevada entered into the 
Tahoe Regional Planning Compact, 
which was approved by Congress in 
1969. This was amended extensively 
in 1980 to tighten controls over the 
new residential construction around 
the lake. The 1980 amendments to 


the compact directed the Tahoe Re- 
gional Planning Agency, the agency 
charged with implementing the 
compact, to “coordinate and regulate 
development in the Basin and to 
conserve its natural resources,” and 
to develop “regional environmental 
threshold carrying capacities.”"' 
This was a broad term encompass- 
ing “standards for air quality, water 
quality, soil conservation, vegetation 
preservation and noise.”*” 

The compact provided that the 
TRPA would adopt such standards 
and ultimately adopt an amended 
regional plan that implemented and 
maintained those carrying capaci- 
ties. In order to achieve this time- 
table, the compact itself provided 
that all new subdivisions, condo- 
miniums, and apartment buildings 
would be prohibited, and proscribed 
all cities and counties within the 
basin from granting any additional 
permits.** A new regional plan was 
ultimately adopted on April 26, 1984. 

Among the petitioners were ap- 
proximately 2,000 owners of im- 
proved and unimproved land in the 
Lake Tahoe basin, in addition to 
other individual landowners of va- 
cant lots who had purchased their 
properties prior to the effective date 
of the 1980 compact. The sole issue 
before the Court was “whether the 
rule set forth in Lucas applies”—that 
is, whether a categorical taking oc- 
curred because Ordinance 81-5 and 
Resolution 83-21 denied the plain- 
tiffs “all economically beneficial or 
productive use of land.”** The court 
held that there was no such categori- 
cal taking, and upheld the decision 
of the Court of Appeals, finding that 
the actions taken by TRPA did not 
constitute an unconstitutional tak- 
ing of petitioners’ property. Lucas 
was distinguished by the Court as 
being confined to the relatively rare 
case in which a regulation perma- 
nently deprives an entire parcel of 
all productive use. In this instance, 
the moratoria were limited to only a 
temporal slice of the affected land- 
owners’ fee interest. 

Thus, land management agencies 
in Florida have a new tool at their 
disposal to protect land and water 
resources in their planning process 
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where circumstances warrant a tem- 
porary halt on development. F.S. Ch. 
70 protects private property rights 
where action of the state or political 
entities in Florida may “inordinately 
burden, restrict, or limit private prop- 
erty rights without amounting to a 
taking under the state constitution 
or the United States Constitution” 
and provides for “a distinct cause of 
action from the law of takings .. . 
when a new law, rule, regulation, or 
ordinance of the state or a political 
entity in the state, as applied, unfairly 
affects real property.” The term “in- 
ordinate burden” expressly excludes 
“temporary impacts to real prop- 
erty.”*° Provided that the action con- 
stituted a “temporary impact,” a 
moratorium on development similar 
to that implemented by the Tahoe Re- 
gional Planning Agency would be 
likely upheld as permissible, under 
both Ch. 70 and under the Florida and 
US. constitutions. 

Water for sale. Included in the 
DEP’s water conservation initiative 
is a recommendation to “consider 
the use of market principles” in the 
allocation of water.’ Introducing 
such principles may be difficult to 
reconcile with the current designa- 
tion of water as a public resource in 
Florida and may pave the way to 
placing water on the open market. 
In 1999, Azurix Corp., a subsidiary 
of Enron Corp., made a proposal to 
Governor Bush and DEP Secretary 
David Struhs that involved an offer 
to pay Florida’s share of Everglades 
restoration in exchange for the 
rights to sell water from the resto- 
ration project.** While no agreement 
was ever concluded, the company at- 
tempted to have bills passed in the 
state legislature that would have 
supported limited water markets in 
Florida.** While water pricing by the 
state may have its merits, involving 
the attribution of a value to a pre- 
cious resource, privatizing Florida’s 
water may be difficult to reconcile 
with the conservation of water, each 
having opposing desired outcomes. 
If such a plan to privatize were 
implemented, the opportunity to 
link water planning with land plan- 
ning by state agencies could thereby 
be lost for ever. 


| 


Conclusion 

In Florida, the continued delivery 
of plentiful and clean water depends 
on our good management and stew- 
ardship. While the Everglades resto- 
ration plan has the potential to re- 
verse some of the damage to the 
Everglades by replumbing parts of 
the Everglades, it is debatable 
whether it will be successful in restor- 
ing some of the Everglades’ historic 
flow patterns.*° “South Florida is de- 
pending on the massive Everglades 
restoration project to meet part of its 
future demands by storing water in 
reservoirs and deep wells.”*' Whether 
successful or not, we should not be 
lulled into believing that we can rely 
on the Everglades restoration project 
to cure Florida’s water woes. The pro- 
posal that land use planning be inte- 
grated with water management is one 
that merits consideration, but 
Florida’s reliance on technology 
through its regulation program, es- 
tablished to meet the state’s future 
water demand, may well be overly 
optimistic and, perhaps, short- 
sighted. There are limits to the ca- 
pabilities of technology to deliver 
needed water and meet future de- 
mands. The implementation of com- 
prehensive planning linking water 
supply with development in order to 
set limits, similar to those adopted 
by California, may be a tool Florida 
cannot afford to ignore. U 
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Diversity Jurisdiction Removal in Florida 


here can be a certain al- 

lure about proceeding in 

federal court when an 

opposing party initiates 
its lawsuit in state court. The deci- 
sion whether to remove a lawsuit, 
however, cannot be made without 
first giving careful consideration to 
the mechanism and process of re- 
moval. A maelstrom of potential is- 
sues—from the mundane to the oc- 
casionally esoteric—await the 
practitioner who seeks to remove a 
lawsuit from a Florida court to a fed- 
eral court based upon diversity of 
citizenship. Federal courts in 
Florida and throughout the country 
have struggled with the competing 
policy values enmeshed within a 
litigant’s right to remove a lawsuit. 
A body of jurisprudence spanning 
hundreds of years has arisen from 
this device that has been simulta- 
neously haled as a hallmark of 
America’s judicial system while, at 
times, derided as forum shopping. 
What follows is an exposition of the 
underlying procedure, the statutory 
mechanics, and some of the more 
notable issues relating to diversity 
jurisdiction removal with an empha- 
sis on 11th Circuit case law. 


Background of Diversity 
Jurisdiction Removal 

The genesis of diversity jurisdic- 
tion in federal courts and, hence, 
diversity removal, is found in the 
U.S. Constitution, Art. ITI, §2: “The 
judicial Power shall extend .. . to 
Controversies . . . between Citizens 
of different States, ... and between 
a State, or the Citizens thereof, and 
foreign States, Citizens or Sub- 
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jects.” Promulgated against a back- 
drop of marked interstate bickering 
and the recognition that a state’s 
judiciary may inadvertently (or de- 
liberately) favor its own citizens 
over those of another state,'! the 
framers provided federal courts 
concurrent jurisdiction along with 
their state court counterparts over 
civil actions between citizens of dif- 
ferent states. At bottom, then, di- 
versity removal was seen as a way 
to avoid the potential for hometown 
favoritism. 

Although removal to federal 
court is a “right,” it is a right sub- 
ordinate to the boundaries of fed- 
eral jurisdiction—a sharply con- 
fined territory: 


The dominant note in the successive 
enactments of Congress relating to di- 
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versity jurisdiction is one of jealous re- 
striction, of avoiding offense to state 
sensitiveness, and of relieving the fed- 
eral courts of the overwhelming burden 
of “business that intrinsically belongs 
to the state courts” in order to keep 
them free for their distinctive federal 
business.’ 


Whether motivated by the pres- 
sures of docket control or out of def- 
erence to state sovereignty, the 
right of removal has come to be nai- 
rowly circumscribed, and any 
doubts about federal jurisdiction 
are going to be construed in favor 
of remanding the action to the state 
court.’ As one district judge noted 
in Klempner v. Northwestern Mu- 
tual Life Ins. Co.,2001 WL 1844227 
(S.D. Fla. Dec. 17, 2001): “Flowing 
naturally from the judicial favorit- 
ism shown remand, which in turn 
stems from deeply embedded prin- 
ciples of federalism, is the idea that 
a defendant seeking removal bears 
a not insignificant burden.” In that 
light, a party seeking removal bears 
the burden of proving its entitle- 
ment to have the case heard in fed- 
eral court,’ and must scrupulously 
comply with a number of statutory 
requirements, the first and fore- 
most of which is proving the exist- 
ence of federal jurisdiction. A cur- 
sory overview of diversity federal 
jurisdiction follows. 


Removal Under 28 U.S.C. 
§§1441(a) and 1332 

An action is only removable if it 
could have been originally filed in 
a federal court possessing jurisdic- 
tion.° The existence of federal juris- 
diction is, therefore, a critical and 
preliminary requirement that must 
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be proven in order to remove a case 
based on diversity. Two sections of 
the U.S. Code form the substantive 
backdrop of diversity jurisdiction. 
Subsection (a) of 28 U.S.C. §1441 
provides that: 

[a]ny civil action brought in a State court 
of which the district courts of the United 
States have original jurisdiction, may be 
removed by the defendant or the defen- 
dants, to the district court of the United 
States for the district and division em- 
bracing the place where such action is 
pending. 

“Original jurisdiction,” in turn, 

can arise in a number of contexts, 
including lawsuits between diverse 
parties. In that regard, 28 U.S.C. 
§1332(a) states: 
The district courts shall have original 
jurisdiction of all civil actions where the 
matter in controversy exceeds the sum 
or value of $75,000, exclusive of inter- 
est and costs, and is between— 

(1) citizens of different States; 

(2) citizens of a State and citizens or 
subjects of a foreign state; 

(3) citizens of different States and in 
which citizens or subjects of a foreign 
state are additional parties; 

(4) a foreign state, defined in §1603(a) 
of this title, as plaintiff and citizens ofa 
State or of different States. 


The three jurisdictional prerequi- 
sites for diversity removal, then, are: 
a civil lawsuit, an appropriate 
amount in controversy, and diversity 
of citizenship between the parties. 
The first requirement, the existence 
of a “civil action,” is not a particu- 
larly litigious issue. The remaining 
requirements, however, have yielded 
a broad patchwork of various legal 
rules. 


Controversy Requirement 
Seldom is it the case that a plain- 
tiff will limit himself to a specified 
sum of money within his complaint 
for damages, the common practice 
being to seek recovery of various 
types of damages, such as physical 
pain, mental anguish, hospitaliza- 
tion and medical costs, lost wages, 
loss of consortium, and so on. Often, 
the only mention of an amount of 
damages comes by way of a passing 
reference to the effect that, what- 
ever the damages may be, they ex- 
ceed the state court’s jurisdictional 
minimum. Even where a sum cer- 
tain is at issue—say, for example, in 


a breach of contract action to recover 
an installment payment — often, ad- 
ditional damages for lost business 
opportunities, lost profits, and attor- 
neys’ fees (where appropriate), may 
be included. Pinning an exact dol- 
lar figure on what the plaintiff seeks 
to recover may be impossible, par- 
ticularly at the early stages of liti- 
gation before any discovery has 
taken place. Yet, the removing de- 
fendant is faced with the dilemma 
of having to show, by a preponder- 
ance of the evidence, facts support- 
ing the existence of jurisdiction.°® 

The courts have approached this 
problem by analyzing the amount in 
controversy requirement in a fairly 
broad light. To begin with, a district 
court is not bound to the four cor- 
ners of the complaint: “The mere 
fact that the plaintiff’s complaint is 
silent as to some fact necessary to 
establish federal jurisdiction, such 
as the amount in controversy, does 
not preclude removal of the case by 
defendant.”’ A district court may 
look to the notice of removal to make 
an independent evaluation of the 
monetary value of the claims as- 
serted.® In calculating the amount 
in controversy, the courts have con- 
sidered, among other factors, affida- 
vit testimony, the plaintiff’s initial 
demand letter, an offer of settle- 
ment, prayers for punitive damages 
and requests for attorneys’ fees 
found in the complaint, and even a 
valuation assessment made by 
plaintiff’s counsel during a class 
certification hearing in a different 
(but factually similar) lawsuit.° 

If, however, a plaintiff prays for a 
precise sum of money less than the 
jurisdictional minimum, the remov- 
ing defendant faces a heavy burden 
of proof. As the 11th Circuit rea- 
soned in Burns v. Windsor Insurance 
Co., 31 F.3d 1092 (11th Cir. 1994), 
where the court confronted the 
“atypical” situation of a plaintiff 
specifically requesting $45,000 in 
damages: “We will assume that 
plaintiff’s counsel best knows the 
value of his client’s case and that 
counsel is engaging in no deception.” 
Therefore, in such an instance, the 
defendant must prove “to a legal 
certainty” that, in fact, plaintiff’s 


claim will exceed the jurisdictional 
minimum. Id. at 1095. When the 
jurisdictional amount is challenged, 
a defendant may engage in limited 
discovery for the purpose of ascer- 
taining the amount in controversy.'” 
By no means is federal diversity 
jurisdiction limited to actions for 
damages. An action seeking equi- 
table relief simply requires a differ- 
ent calculus to determine whether 
the jurisdictional amount is present. 
In such instances, the court looks to 
the “value of the object of the litiga- 
tion.”"' For example, in Occidental 
Chemical Corp. v. Bullard, 995 F.2d 
1046 (11th Cir. 1993), a phosphate 
company that held a mineral lease 
on property in north Florida sued 
the property owner for specific per- 
formance of a purchase option con- 
tained in the lease agreement. Re- 
versing the district court’s finding 
that the company failed to demon- 
strate an adequate amount in con- 
troversy, the 11th Circuit equated 
the affidavit of a real estate ap- 
praiser setting the value of the prop- 
erty at $98,350 to the “value of the 
object of the litigation,” and con- 
cluded that the jurisdictional 
threshold had been met. Jd. at 1047. 
In practice, establishing the juris- 
dictional threshold may very well be 
the easiest hurtle to overcome for 
diversity removal. However, the de- 
fendant must also prove diversity of 
citizenship between the parties. 


Complete Diversity 
Requirement 

The Constitution provides concur- 
rent federal jurisdiction in actions 
between “citizens of different 
states.” In the case of Strawbridge 
v. Curtis, 7 U.S. 267 (1806), the Su- 
preme Court interpreted this lan- 
guage to require what has come to 
be known as “complete” diversity in 
federal jurisdiction. Thus, for federal 
jurisdiction to exist, each and every 
defendant in an action must be a 
citizen of a different state from that 
of any named plaintiff.’’ If any one 
defendant hales from the same 
state, territory, or principality as 
any plaintiff, diversity is destroyed, 
and the district court cannot acquire 
jurisdiction. 
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Determining the geographic resi- 
dency of a party is relatively 
straightforward. For purposes of di- 
versity jurisdiction, an individual is 
a resident of the state wherein he 
or she is domiciled.'* Domicile, in 
turn, consists of two factors: resi- 
dence within a particular state and 
an intent to remain therein.’ A 
corporation’s residency is both the 
state of incorporation and the state 
where it has its principal place of 
business.'° Other business entities, 
such as limited partnerships and 
business trusts, derive their citizen- 
ship from their individual members 
and will be considered a citizen of 
every state of which one of its mem- 
bers is a citizen." 

One noteworthy consideration re- 
garding residency is the effect of 
service of process, or lack thereof, 
upon a defendant. Addressing the 
removal of diversity actions, 28 
U.S.C. §1441(b) states, “Such 
action[s] shall be removable only if 
none of the parties in interest prop- 
erly joined and served as defendants 
is a citizen of the state in which such 
action is brought.” Seemingly, this 
statutory language, enacted in 1948, 
would have abrogated the Supreme 
Court’s rule in Pullman Co. v. 
Jenkins, 305 U.S. 534, 539-41 (1939) 
(holding that the presence of a local 
defendant, whether served or not, 
defeats removal jurisdiction), and 
limit the consideration of residency 
for diversity purposes to those de- 
fendants joined and served. How- 
ever, the courts within this circuit 
and throughout the country have 
announced divergent rules: on the 
one hand, some courts have ruled 
that a named, but unserved defen- 
dant can defeat diversity, while oth- 
ers, employing a more straightfor- 
ward interpretation of the removal 
statute, hold they cannot." As of yet, 
the 11th Circuit has not directly 
tackled this issue, although in pass- 
ing the court once remarked that 
“{ulnserved resident fictitious defen- 
dants may not be ignored on removal 
if directed at all defendants jointly . . 
. .” See Coker v. Amoco Oil Co., 709 
F.2d 1433, 1440 (11th Cir. 1983). 

When considering removal, it is 
necessary to pay particular atten- 


tion to the citizenship of the defen- 
dant. A sometimes overlooked pro- 
vision of 28 U.S.C. §1441(b) states: 
“Such action shall be removable 
only if none of the parties in inter- 
est properly joined and served as 
defendants is a citizen of the state 
in which such action is brought.” 
The effect of this statutory language 
is that diversity jurisdiction re- 
moval is unavailable to an in-state 
defendant.'* “[Alctions cannot be 
removed based on diversity if any 
defendant is a citizen of the forum 
state.” Bouie v. American General 
Life and Accident Ins. Co., 199 F. 
Supp.2d 1259, 1262 n.4 (N.D. Fla. 
2002). Thus, a Florida defendant 
sued in a Florida state court cannot 
remove a case to federal court based 
on diversity jurisdiction. There is, 
however, a split among the circuits 
as to whether a defendant’s resi- 
dence in the forum state constitutes 
a substantive, jurisdictional defect, 
or merely a procedural (and hence, 
waivable) defect.'® 


Removal Procedure 


and Remand Challenge 

© The Notice of Removal 

We now leave the realm of federal 
jurisdiction, turning to the proce- 
dural aspects of diversity removal. 
Section 1446(a) of Title 28 states: 


[djefendants desiring to remove any civil 
action... shall file in the district court of 
the United State for the district and di- 
vision within which such action is pend- 
ing a notice of removal... containing a 
short and plain statement of the grounds 
for removal, together with a copy of all 
process, pleadings, and orders served 
upon such defendant or defendants in 
such action. 


Copies of all prior state court pro- 
ceedings in the lawsuit, including 
the complaint, deposition tran- 
scripts, and any pending motions, 
should accompany the removal pe- 
tition at the time of filing;”® however, 
the Northern District of Florida pro- 
vides some leeway (10 days from the 
date of filing the petition) for get- 
ting copies to the court.”! The remov- 
ing defendant must also submit a 
civil cover sheet and remit a filing 
fee in accordance with the pertinent 
district’s requirements, and 
promptly provide written notice to 
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all adverse parties and the clerk of 
the state court in which the case was 
pending regarding the filing of the 
removal notice.” Fed. R. Civ. P. 26(d) 
prohibits the commencement of dis- 
covery prior to the Rule 26(f) sched- 
uling conference. Accordingly, any 
discovery requests that were served 
contemporaneously with the state 
court complaint should be refiled 
after the scheduling conference. 

Where there are multiple defen- 
dants, each one of them must join 
or consent in the removal notice. 
Since the turn of the 20th century, 
in the case of Chicago, Rock Island 
& Pacific Ry. Co. v. Martin, 178 U.S. 
245 (1900), the federal courts have 
imposed this “unanimity rule” to 
require some form of positive affir- 
mation on the part of each defen- 
dant stating that it consents to the 
lawsuit being removed.” Although 
the failure of any one defendant to 
join a removal notice is grounds for 
remand, the court may disregard 
nominal parties, unknown defen- 
dants, or defendants who have been 
fraudulently joined.** Proving the 
fraudulent joinder of a resident de- 
fendant is extraordinarily difficult, 
as the moving party must be able to 
show “[t]here is no arguably reason- 
able basis for predicting that state 
law might impose liability on the 
resident defendant . . . [ulnder the 
facts alleged.”” 

Assuming the party seeking re- 
moval complies with all the atten- 
dant procedural and administrative 
requirements, and all codefendants 
properly join in the notice, removal 
of the case is effective as of the date 
the petition is filed. The state court 
loses jurisdiction over the case upon 
the filing of the notice of removal.”® 
Thereafter, it is powerless to proceed 
further in the case unless and until 
the district court issues an order 
remanding the case; any actions 
taken by the state court in the in- 
terim are a nullity.*’ Fed. R. Civ. P. 
81 then provides that a defendant 
who has not filed a responsive plead- 
ing to the complaint 20 days from 
the date service was received, or five 
days after the filing of the removal 
petition, whichever is longer, must 
file an answer or present other de- 
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fenses or objections. 

Just as any answer, affirmative 
defense, or dispositive motion is 
waived if not raised within a certain 
deadline, so too with the removal 
notice. Under 28 U.S.C. §1446(b), a 
defendant must file the notice 
within 30 days “[alfter receipt by the 
defendant, through service or oth- 
erwise, of a copy of the initial plead- 
ing” alleging the claim for relief or 
else it will be barred from removing 
the case.”* It is important to note 
that this 30-day limit is a strictly ap- 
plied procedural mandate: it cannot 
be extended by agreement of the par- 
ties or by order of a court.” Failure to 
remove a case to federal court within 
30 days, therefore, constitutes a 
waiver of the right to remove.*” 

Generally, whether a lawsuit is 
removable on diversity grounds will 
be obvious from the face of the com- 
plaint, however, 28 U.S.C. §1446(b) 
also provides an opportunity to seek 
federal jurisdiction in those in- 
stances where, subsequent to the 
initial pleading, a defendant re- 
ceives “an amended pleading, mo- 
tion, order or other paper from 
which it may first be ascertained 
that the case is one which is or has 
become removable.” In such an in- 
stance, the defendant has 30 days 
from the receipt of the pleading, 
motion, etc., in which to file a re- 
moval notice.*' Thus, for example, 
when a husband and wife, three 
months after filing their complaint 
against a pacemaker manufacturer, 
sought leave to amend to include a 
claim for punitive damages, that 
motion “served as [the] trigger” to 
commence the running of the “30- 
day clock” for the defendant to seek 
removal.*” However, in no event can 
a case be removed where more than 
one year has elapsed since the com- 
mencement of the action.** 

Lapse of time is not the only way 
a defendant may lose its right to 
remove an action. A defendant may 
file an answer and affirmative de- 
fenses in state court without jeop- 
ardizing the right to remove the 
case, but when it takes affirmative 
actions to submit issues for deter- 
mination, the defendant thereby 
evidences the intent to proceed in 


state court and waives its right of 
removal. Filing a motion to dis- 
miss, a counterclaim, a motion to 
dissolve a temporary injunction, or 
even engaging in discovery have 
been held to constitute a waiver.* 
As Judge Conway of the Middle Dis- 
trict of Florida put it, the defendant 
should not “dilly-dally” in state 
court while it decides whether it 
wants to proceed in federal court. 
See Kam Hon, Inc. v. Cigna Fire 
Underwriters Ins. Co., 933 F. Supp. 
1060, 1063 (1996). 

A common situation may arise 
where a complaint names several 
defendants, but, for whatever rea- 
son, service on those defendants is 
staggered over time. Does the clock 
begin to run on all the defendants 
once one of them has received ser- 
vice? Can a defendant who has al- 
lowed the 30-day limit to run avoid 
waiver by later joining in a removal 
petition filed by a subsequently 
served defendant? 

Here as well, the courts have be- 
come divided into two camps. A 
number of district courts have fol- 
lowed the Fifth Circuit’s lead in ap- 
plying the so-called “first served” 
rule.*° Under this rule, no defendant 
may remove a case once 30 days 
have run against the defendant first 
served with process. On the other 
hand, a contrary rule known as the 
“last served” rule, allowing any de- 
fendant 30 days to remove from the 
date it received service no matter 
when the other defendants were 
previously served, appears to be 
gaining acceptance in the courts.” 

For their part, Florida’s federal 
courts are split. One district court 
in Florida has aligned itself 
squarely with the last served line 
of thought. In Collings v. E-Z Serve 
Convenience Stores, Inc., 936 F. 
Supp. 892, 894-95 (N.D. Fla. 1996), 
Judge Vinson reasoned that appli- 
cation of the first served rule con- 
stituted an inequitable denial of a 
litigant’s right to remove a case. 
Reading §1446(a) in parity with 
Rule 11, the district court held that 
each defendant must be allowed a 
full 30 days “[t]o investigate the 
appropriateness of removal.”** To 
rule otherwise “[o]pens the way for 


the plaintiff to deliberately avoid 
removal by delayed service upon a 
defendant anticipated to seek re- 
moval.” The court further held that 
the initially served defendant who 
allowed the 30-day time period to run 
may join with a subsequently served 
defendant’s removal petition, an in- 
equitable, but unavoidable conse- 
quence of the last served rule’s appli- 
cation. The Southern and Middle 
districts, on the other hand, have 
employed the first served rule.*! 

© Motion for Remand 

The proper method for challeng- 
ing the removal of a case is a mo- 
tion for remand. Section 1447 of 
Title 28 of the U.S. Code states: 
(c) A motion to remand the case on the 
basis of any defect other than lack of 
subject matter jurisdiction must be 
made within 30 days after the filing of 
the notice of removal under section 
1446(a). If at any time before final judg- 
ment it appears that the district court 
lacks subject matter jurisdiction, the 
case shall be remanded. An order re- 
manding the case may require payment 
of just costs and any actual expenses, 
including attorney fees, incurred as a 
result of the removal. A certified copy of 
the order of remand shall be mailed by 
the clerk to the clerk of the State court. 


The State court may thereupon proceed 
with such case. 


Thus, any procedural challenge to 
a removal notice is waived if not 
properly raised in a timely filed 
motion for remand.” Lack of juris- 
diction, on the other hand, is 
grounds for remand “at any time,” 
and accordingly, may be raised at 
any point during the litigation.* 
Once the plaintiff denies the alle- 
gations of a defendant’s notice of 
removal, the defendant then bears 
the burden to come forward with 
evidence to prove the notice’s alle- 
gations.** The district court may 
hold an evidentiary hearing in or- 
der to determine whether the case 
can be properly removed.* Upon the 
entry of an order remanding a law- 
suit, the federal court cedes juris- 
diction over the case back to the 
state court. Thereafter, the district 
court has no power to retrieve the 
case, even if it was improperly re- 
manded.*° 

In addition, a party who success- 
fully remands a case may seek re- 
covery of its costs and attorneys’ 
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fees. Section 1447(c) of Title 28 
states: “An order remanding the 
case may require payment of just 
costs and any actual expenses, in- 
cluding attorney fees, incurred as a 
result of the removal,” a provision 
which, on its face, gives the district 
court complete discretion in deter- 
mining whether such an award is 
appropriate.*’ 


Conclusion 

The doorway to the federal court- 
house is open to any litigant who can 
demonstrate diversity jurisdiction. 
However, if close and careful atten- 
tion is not given to the procedural 
aspects of removal, the right to pro- 
ceed in federal court can be easily 
lost. U 
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ment Co., 106 F.3d 215 (7th Cir. 1997) 
(same), and Pecherski v. General Motors 
Corp., 636 F.2d 1156 (8th Cir. 1981) 
(same), and Everett v. MTD Products, 
Inc., 947 F. Supp. 441 (N.D. Ala. 1996) 
(same), and Burke v. Humana Insurance 
Co., 932 F. Supp. 274 (M.D. Ala. 1996) 
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Florida’s Unlimited Homestead 


Exemption Does Have Some Limits 


n recent articles discussing 
high-profile corporate malfea- 
sance and accounting scan- 
dals, the use of Florida’s un- 
limited homestead exemption to 
avoid creditors’ claims has been 
noted with concern.' Often referring 
to it as a legal loophole, detractors 
of the unlimited homestead exemp- 
tion point out that the exemption 
permits debtors to divert substan- 
tial assets to the purchase of new 
and extravagant homes that can be 
shielded from creditors under 
Florida’s state constitution. The 
Washington Post,’ on July 12, 2002, 
reported that Scott D. Sullivan, 
former CFO of WorldCom, is build- 
ing a $15 million Boca Raton “man- 
sion” that may qualify for home- 
stead exemption status. Yet, 
concerns about Florida homestead 
detailed in the national press are 
nothing new. For example, in 1991, 
The New York Times reported that 
Bowie Kuhn, the former Major 
League Baseball Commissioner, had 
sold his $1.2 million New Jersey 
home and within weeks had bought 
a similar estate in Florida to shield 
his assets before then filing for 
bankruptcy.* These and many other 
articles express concern that debt- 
ors can avoid creditors by moving to 
Florida, purchasing a new home and 
establishing residency. 

While some may benefit from 
such planning, many debtors, as 
well as reporters writing about 
them, are unaware of the require- 
ments that must be satisfied to ob- 
tain the benefits of Florida’s home- 
stead exemption. This article will 
discuss the limits of Florida’s exist- 
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Partl 


by Barry A. Nelson and Kevin E. Packman 


The homestead 
exemption is 
deceptively simple 
on its face. In the 
real world, differing 
facts can produce 
dramatically 
different results. 


ing homestead exemption for asset 
protection. As such, Part I of this 
article will focus on the exemption 
provided by the Florida Constitu- 
tion in Art. X, §4 and its legislative 
implementation by the FS. ch. 222. 
It will not discuss Florida’s home- 
stead exemption for purposes of ad 
valorem taxation, which is found in 
the ch. 196. 

In Part II, the article will discuss 
certain federal limitations on the 
homestead exemption (such as fed- 
eral tax liens), fraudulent transfer 
issues, and proposed federal bank- 
ruptcy legislation that would se- 
verely limit homestead protection 
for non-Florida debtors seeking to 
establish domicile and move to 
Florida to avoid creditors. In addi- 
tion, Part II will discuss planning 
to take advantage of homestead and 
conflicts that can arise in that con- 
text between professional advisors 


who may have different views. 
Some advisors may recommend 
owning a homestead with little 
mortgage debt, while others may 
recommend owning the homestead 
with a significant mortgage in or- 
der to benefit from mortgage inter- 
est deductions for federal income 
tax purposes and from the ability . 
to enhance other investments 
through funds that are not tied up 
in home equity. While there may be 
merit from a financial and tax 
standpoint to place a large mort- 
gage on a homestead, those con- 
cerned with asset protection may 
find that having no mortgage, or a 
small mortgage, on their homestead 
provides peace of mind that is more 
important than the tax and finan- 
cial advantages. 


Florida Constitution 

Art. X, §4 of the Florida Consti- 
tution sets forth the homestead ex- 
emption. It states: 


(a) There shall be exempt from forced 
sale under process of any court, and no 
judgment, decree or execution shall be 
a lien thereon, except for the payment 
of taxes and assessments thereon, obli- 
gations contracted for the purchase, im- 
provement or repair thereof, or obliga- 
tions contracted for house, field or other 
labor performed on the realty, the fol- 
lowing property owned by a natural per- 
son: 

(1) a homestead, if located outside a 
municipality, to the extent of 160 acres 
of contiguous land and improvements 
thereon, which shall not be reduced 
without the owner’s consent by reason 
of subsequent inclusion in a municipal- 
ity; or if located within a municipality, 
to the extent of one-half acre of contigu- 
ous land, upon which the exemption 
shall be limited to the residence of the 
owner or the owner's family. 


1 
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There are thus three significant 
requirements that the courts must 
consider in order to determine 
whether a debtor’s homestead quali- 
fies for Florida’s constitutional ex- 
emption from forced sale: 1) acreage 
limitations, 2) residency require- 
ments, and 3) ownership require- 
ments. Of course, to be eligible for 
protection from creditors, the prop- 
erty must be located in the State of 
Florida.‘ Furthermore, for policy 
reasons, homestead laws are applied 
liberally in favor of the homeowner. 


Policy Behind the 
Homestead Exemption 

Because the purpose of the unlim- 
ited exemption is to protect families 
from misfortune, the burden is on 
the creditor to argue against home- 
stead protection.’ In Public Health 
Trust v. Lopez, 531 So. 2d, 946, 948 
(Fla. 1988), aff'g, 509 So. 2d 1286 
(Fla. 3d DCA 1987), the court stated 
that the purpose of the homestead 
law is to promote the stability and 
welfare of the state by securing to 
the householder a home, so that the 
homeowner may live beyond the 
reach of financial misfortune. Simi- 
larly, in Orange Brevard Plumbing 
& Heating Co. v. La Croix, 137 So. 
2d 201, 204 (Fla. 1962), the court 
said that the purpose of the home- 
stead law “is to benefit the debtor 
by securing his or her homestead 
beyond all liability from forced sale 
under process of any court.” Such 
cases reflect that courts apply the 
homestead exemption laws liberally 
so that families will have shelter 
and will not be reduced to absolute 
destitution. 


Acreage Limitations 

Whether the residence is within 
or without a municipality is of criti- 
cal importance in determining the 
portion of the debtor’s homestead 
that will be protected. As stated 
above, Florida’s constitutional pro- 
tection is generally limited to the 
extent of one-half acre if the resi- 
dence is within a municipality. Un- 
til 1997 when the U.S. Supreme 
Court denied cert in the case In re 
Englander, 520 U.S. 1186 (1997), 
thereby letting stand the decision of 


the 11th Circuit Court of Appeals,° 
the extent to which homestead pro- 
tection was available for a residence 
on more than one-half acre within 
a municipality was uncertain.’ 

The debtor in Englander owned a 
home on approximately one acre 
within a municipality, and the prop- 
erty could not be legally subdivided 
due to local zoning regulations. The 
debtor claimed a homestead exemp- 
tion for a portion of the property 
that surrounded the nonexempt por- 
tion, eliminating any reasonable 
access to the nonexempt portion and 
rendering it valueless. The court, in 
reaching its conclusion that the 
homestead designation sought for a 
portion of the property was im- 
proper, stated that the debtor’s “at- 
tempt at homestead exemption ‘ger- 
rymandering’ was clearly in bad 
faith.”* The bankruptcy court 
granted the debtor an exemption in 
a portion of the proceeds to be de- 
rived from the sale of the property 
equal to the value of one-half acre.° 
The court of appeals reasoned that 
a sale and apportionment of the 
sales proceeds is an equitable solu- 
tion that allows for the appropriate 
recognition of the debtor’s home- 
stead and affords creditors some 
satisfaction of their claims. 

The 11th Circuit Court of Appeals 
reinforced Englander when given an 
opportunity with In re Kellogg, 197 
F.3d 1116 (1999). There, the debtor, 
who owned a 1.3 acre oceanfront 
home in Palm Beach, argued his 
home should not be sold to pay credi- 
tors. Instead, the debtor reasoned, 
he should be able to remain in his 
residence and surrounding property 
to the extent of one-half acre; the re- 
maining acreage could be assigned 
to creditors. The court found that 
Palm Beach’s zoning laws required 
a minimum parcel size that could 
not be maintained after subdivision. 
As a result, relying on Englander, 
the court ordered the sale of the 
homestead property and an alloca- 
tion of the proceeds, with the pro- 
ceeds which exceeded those attrib- 
utable to one-half acre being made 
available to creditors. 

As shown by the Englander and 
Kellogg decisions, courts can order 


the sale of a homestead when such 
property exceeds the constitutional 
size limitations set forth in the 
Florida Constitution and when the 
property cannot be practically or 
legally subdivided. Consequently, it 
may be advisable for individuals 
concerned about retaining protec- 
tion for all of their homestead real 
estate to either purchase a residence 
outside a municipality on 160 acres 
or less or to purchase a residence 
within a municipality located on no 
more than one-half acre. Alterna- 
tively, a would-be debtor could pur- 
chase a condominium, which could 
be fully protected by the exemption. 

As noted above, Art. X, §4(a)(1) of 
Florida’s Constitution provides that 
the acreage limitation may not be 
reduced without the owner’s consent 
by reason of subsequent inclusion in 
a municipality. Thus, assuming the 
size of the homestead does not ex- 
ceed 160 acres, homeowners need 
not be concerned whether they will 
lose their homestead protection if 
they live in a home that exceeds one- 
half acre within an unincorporated 
area that later becomes a munici- 
pality. For example, four municipali- 
ties in South Florida have incorpo- 
rated since 1990: Aventura, Key 
Biscayne, Pinecrest, and Sunny 
Isles Beach. Persons owning homes 
in these or other new municipalities 
on more than one-half acre (but on 
no more than 160 acres) before the 
date of the municipal incorporation 
will continue to benefit from the 
160-acre limitation for as long as 
their homes continue as their home- 
stead. Accordingly, certain homes 
within new municipalities are effec- 
tively “grandfathered” for home- 
stead protection while those pur- 
chased after becoming a 
municipality are subject to the 
usual one-half-acre limitation. This 
distinction causes a potential trap 
for those advisors who simply apply 
the one-half-acre rule without ques- 
tioning the date of incorporation of 
a municipality and the date that 
home was purchased. 


Residence Limitations 
To obtain the benefits of the 
homestead exemption for asset pro- 
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tection, the debtor must be a resi- 
dent in Florida. In order to be a resi- 
dent of Florida, the debtor must 
have a residence in the state as well 
as the actual intent to reside in 
Florida permanently.’® An alien 
debtor can only satisfy the perma- 
nent residency requirement if the 
debtor is granted a permanent visa 
or “green card.”'"' The bankruptcy 
court in In re Bermudez, 1992 Bankr. 
LEXIS 547, at *4 (Bankr. S.D. Fla. 
1992), citing In re Gilman, 68 Bankr. 
374, 375-376 (Bankr. S.D. Fla. 1986), 
and In re Cooke, 412 So. 2d 340, 342 
(Fla. 1982), reasoned that “unless 
the debtor is issued such permanent 
status, the alien debtor cannot le- 
gally formulate the requisite intent 
to make the house the family’s per- 
manent residence, regardless of the 
debtor’s subjective intention to re- 
main indefinitely.” Accordingly, in In 
re Boone, 134 B.R. 979 (Bankr. M.D. 
Fla. 1991), the bankruptcy court 
held that a noncitizen of the U.S., 
who had failed to maintain her U.S. 
visa status and had lost the right to 
remain in the U.S. at the time she 
filed for bankruptcy, was not a resi- 
dent of Florida for purposes of the 
homestead forced sale exemption. 
If the court finds that the owner 
of an otherwise qualified homestead 
has formed the requisite intent to 
obtain a homestead in Florida, the 
results can be quite advantageous 
for debtors who are new Florida resi- 
dents if another potential obstacle 
is overcome. Under existing bank- 
ruptcy laws, prior to obtaining credi- 
tor protection, debtors must be 
Florida residents or domiciliaries 
for the greater portion of the 180 
days prior to filing for federal bank- 
ruptcy protection.’ §222.17 in- 
structs individuals on how to estab- 
lish domicile for purposes of being 
eligible for the homestead exemp- 
tion. It states that any person who 
has a domicile in Florida simply 
needs to file a sworn statement with 
the clerk of the county in which such 
person resides stating that “he or 
she resides in and maintains a place 
of abode in that county which he or 
she recognizes and intends as his or 
her permanent home.”"’ If the indi- 
vidual also has a domicile in another 


Once debtors have 
established a Florida 
residence on the 
requisite acreage, in 
order to obtain 
protection they must 
also meet ownership 


requirements. 


state, the sworn statement must 
indicate that “his or her place of 
abode in Florida constitutes his or 
her predominant and principal 
home, and that he or she intends to 
continue it permanently as such.”" 
Under Florida law, “where a good 
faith intention is coupled with an 
actual removal evidenced by posi- 
tive overt acts, then the change of 
residence is accomplished and be- 
comes effective.”’> However, even if 
such a statement is filed, unless a 
person actually spends more time in 
Florida than elsewhere and holds 
himself or herself out as a Florida 
resident, the statement by itself is 
likely to have no benefit to estab- 
lishing such person’s Florida domi- 
cile.!° §222.01 provides a form 
for notice of homestead that re- 
sponds to a certified judgment filed 
in the public records. The notice of 
homestead states that the property 
is homestead and that the judgment 
does not contain a valid lien and 
provides 45 days for the holder of 
the judgment to file a claim for a 
declaratory judgment to determine 
the constitutional homestead status 
of the property. 

Assuming the residency/domicili- 
ary requirement is satisfied, sepa- 
rated married couples may find 
themselves in the situation of ben- 
efiting from two homestead exemp- 
tions. The U.S. Court of Appeals in 
In re Colwell, 196 F.3d 1225 (11th 
Cir. 1999), held that a married 
couple living in separate residences 
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for over three years prior to the fil- 
ing of their respective bankruptcy 
petitions qualified for homestead 
protection for each residence be- 
cause there was no showing of 
fraudulent intent behind their mari- 
tal separation. Similarly, a bank- 
ruptcy court held that, after a sepa- 
ration by two spouses, each would 
be able to claim a homestead in a 
home even though the net effect 
would be to exempt two homesteads 
where both had filed separate bank- 
ruptcies. 


Ownership Requirements 

Once debtors have established a 
Florida residence on the requisite 
acreage, in order to obtain protec- 
tion they must also meet ownership 
requirements. The identity of the 
legal owner of the homestead can 
have dramatic impact on the avail- 
ability of the exemption. In a De- 
cember 2001 decision that is likely 
to be controversial, the bankruptcy 
court held a debtor could not claim 
the homestead exemption from 
forced sale for a personal residence 
she owned not in her individual ca- 
pacity, but as trustee of the revo- 
cable trust into which she had con- 
veyed the homestead. Crews v. 
Bosonetto (In re Bosonetto), 271 B.R. 
403 (Bankr. M.D. Fla. 2001). The 
court in Bosonetto reasoned the 
homestead exemption from forced 
sale can only be claimed for prop- 
erty owned by a natural person. If 
homestead protection for asset pro- 
tection purposes is an objective, the 
safest manner in which to hold title 
is in an individual capacity or as 
tenants by the entirety for a hus- 
band and wife, and not through a 
trust, corporation, partnership, LLC, 
or other business entity. 


Kinds of Residence 
Qualifying as Homestead 
The types of residence that have 
been found to qualify as homestead 
are countless. Further, the interest 
in the underlying homestead can be 
fractional,'* a leasehold,’ or a share 
in a co-operative apartment.”’ In a 
March 2002 Florida district court of 
appeal decision, the court stated, 
“Although a castle to one person 


may be a shanty to another, the law 
does not so discriminate. Thus, re- 
gardless of whether one’s castle is a 
traditional family home or a mod- 
est cottage, whether it is a rural 
farmhouse or a villa by the sea, 
whether it floats or sits on wheels, 
whether it is a condominium or a co- 
op, it should receive the same pro- 
tection under Florida law.””! 
Courts and legislation have ex- 
tended the protection of homestead 
from forced sale to include many 
locations beyond the typical home. 
F.S. Ch. 222 is the legislature’s 
implementation of Florida’s consti- 
tutional protection against the 
forced sale of homestead. Section 
222.05 provides: 
[alny person owning and occupying any 
dwelling house, including a mobile home 
used as a residence, or modular home, 
on land not his or her own which he or 
she may lawfully possess, by lease or 
otherwise, and claiming such house, 
mobile home, or modular home as his 
or her homestead, shall be entitled to 
the exemption of such house, mobile 


home, or modular home from levy and 
sale as aforesaid. 


Thus, homestead may be claimed 
by debtors for structures in which 
they have an ownership interest 
even though the debtors do not own 
the property on which the structure 
is situated. As such, courts have held 
that motor coaches, travel trailers, 
and even motorboats could, under 
the proper factual circumstances, be 
found to have the requisite perma- 
nence to qualify for the homestead 
exemption. In In re Bubnak, 176 
B.R. 601 (Bankr. M.D. Fla. 1994), the 
court held that a motor coach quali- 
fied as a homestead since it was the 
debtor’s permanent residence and 
was permanently hooked up to utili- 
ties. Similarly, in In re Meola, 158 
B.R. 881 (Bankr. S.D. Fla. 1993), the 
court found that a travel trailer 
qualified as the debtor’s homestead 
and, thus, the debtor could benefit 
from the homestead exemption. 
Note, however, that when the debtor 
owns the land upon which a mobile 
home is located, §222.05 is not ap- 
plicable, and both the land and mo- 
bile home qualify as homestead.” 

Decisions are in conflict as to 
whether motorboats can qualify for 
homestead protection. For example, 


in In re Mead, 255 B.R. 80 (Bankr. 
S.D. Fla. 2000), the court, seeing “no 
distinction between a mobile home 
occupying leased space in a mobile 
home park, and a boat occupying 
leased dock space in a marina or in 
another dockage situation,” permit- 
ted a debtor to a claim a homestead 
in his 34-foot cabin cruiser. Several 
other courts have reasoned to the 
contrary that “a debtor cannot 
transform a movable chattel into a 
homestead by choosing to leave the 
chattel in one place or by failing to 
maintain the chattel in a movable 
condition.””* Consistent with this 
approach, the court in Jn re Hacker, 
260 B.R. 542, 546 (Bankr. M.D. Fla. 
2000), gave no weight to the fact 
that the debtor’s 34-foot boat was 1) 
docked at a marina, 2) hooked up 
both to water and electricity from 
land, and 3) contained a broken en- 
gine that the debtors could not af- 
ford to fix, reasoning that “the po- 
tential mobility of the boat alone 
negates the permanency required 
for the homestead exemption.” 


Occupancy Prerequisite 
to Homestead Status 

Despite contrary statements in 
recent newspaper articles,” a ma- 
jority of the courts have ruled that 
neither a home under construction 
nor a vacant lot is eligible for the 
homestead exemption from forced 
sale. This issue appears to have 
been settled in the 1882 case of 
Drucker v. Rothstein, 19 Fla. 191 
(1882), where the court held that a 
parcel of land, never occupied as a 
dwelling place or home, and inca- 
pable of such occupancy, is not a 
homestead under the Florida Con- 
stitution. The Drucker opinion 
stated, “A bare lot unoccupied can- 
not be a homestead. Lumber placed 
upon it for the purpose of building 
is not such occupancy, even though 
there may be a contract made for 
building.””° Similarly, in a more re- 
cent case, a lot which had never been 
lived on was found ineligible for 
homestead protection. In In re Es- 
tate of Ritter, 407 So. 2d 386 (Fla. 3d 
DCA 1981), a vacant lot owned by 
the debtor and adjoining his home- 
stead was found not to be part of the 
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debtor’s homestead residence. The 
court reasoned “[the lot] at no time 
had any structures or improvements 
built upon it which served the resi- 
dence ... and was never jointly fenced 
in with the [residence]. It was merely 
a separate, empty lot which served, 
at best, as an excess side yard to the 
aforementioned residence.””’ 

It appears that actual occupancy 
on the property for which homestead 
status is desired is a prerequisite to 
a court granting the property such 
character.” However, precedent may 
exist to allow homestead protection 
in very limited situations where prop- 
erty is being prepared for occupancy. 
Where it is clearly the manifest inten- 
tion of the owner to occupy the premises 
immediately as a home, and this inten- 
tion is evidenced by specific acts and 
doings that are not compatible with a 
different intention, and there is noth- 
ing done by the claimant showing a dif- 
ferent intention, or that is inconsistent 
with the asserted intention to make the 


place his homestead, the homestead 
character will attach.” 


In spite of the apparent weight to 
be given to a debtor’s “manifest in- 
tention” to occupy a home, the au- 
thors have not located any Florida 
case granting homestead status to 
a debtor prior to the debtor’s occu- 
pancy on the property.*° For ex- 
ample, in Wechsler v. Carrington, 
214 F. Supp.2d 1348 (S.D. Fla. 2002), 
a case decided more than 100 years 
after Drucker, the debtor purchased 
a condominium on August 31, 2001, 
and began moving property into the 
condominium in September 2001. 
However, the debtor continued to 
live in his rented apartment 
through January 2002. A foreign 
judgment was filed in Miami-Dade 
County on December 4, 2001, and 
the debtor filed for homestead ex- 
emption for the condominium on 
January 2, 2002. In denying home- 
stead protection, the court reasoned 
that the debtor’s actions were incon- 
sistent with one preparing to move 
into a new homestead. Among such 
actions leading this court to its con- 
clusion were: 1) the debtor’s regis- 
tering for a voter’s registration card 
and driver’s license in October 2001 
at the rental address; 2) the fact that 
the debtor had two telephone lines 
and a cable modem at the rented 


address and none at the condo- 
minium; and 3) the fact that on De- 
cember 7, 2001, the debtor listed the 
rented address with SunTrust Bank 
upon opening two accounts.*' The 
debtor did not change his address 
for his voters registration or driv- 
ers license until January 31, 2002. 
The debtor also did not apply for 
homestead for property tax pur- 
poses until January 2, 2002, a few 
days after the Pennsylvania judg- 
ment was registered. 

On the other hand, once a home 
obtains “homestead” status it re- 
mains homestead until it is aban- 
doned. The debtor’s failure to con- 
tinue to occupy the residence he or 
she occupied at the time of judgment 
is not necessarily equivalent to 
abandonment and, thus, will not 
necessarily cause the homestead to 
lose its protected status. The gen- 
eral rule appears to be that if a 
debtor leaves his home due to finan- 
cial, health, or family reasons the 
debtor will not be considered to have 
abandoned the homestead. For ex- 
ample, Jn re Herr, 197 B.R. 939 
(Bankr. S.D. Fla. 1996), the court 
noted the following do not necessar- 
ily constitute abandonment: 1) mere 
absence from the homestead for fi- 
nancial reasons; 2) posting a “for 
sale” or offering the property for 
sale; or 3) failing to maintain the 
property for extended periods.* 
Similarly, homestead status is not 
lost when a debtor leaves the home 
with no intention of returning but 
has a good faith intent to reinvest 
the proceeds of a future sale of the 
house in a new homestead.**? How- 
ever, in Dep’t of Revenue ex rel. 
Vickers v. Pelsey, 779 So. 2d 629 (Fla. 
1st DCA 2001), funds that a debtor 
received from a commercial lender 
and which were intended to be used 
to acquire homestead were not pro- 
tected under the homestead exemp- 
tion. The court noted that no sale of 
a homestead was involved and, fur- 
ther, that the property mortgaged to 
secure the loan was also not home- 
stead.** 


Part | Summary 
In this part of the article, we have 
focused on the homestead exemp- 
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tion provided by the Florida Consti- 
tution in Art. X, §4 and its legisla- 
tive implementation by the FS. Ch. 
222. As such, we discussed the policy 
behind the exemption, the limits on 
its use, namely the types of resi- 
dences which may qualify as home- 
stead, the size of limitations of the 
real property on which the home- 
stead is situated, and, finally, the 
manner in which residences must be 
owned in order to qualify for home- 
stead. The homestead exemption is 
deceptively simple on its face. In the 
real world, differing facts can pro- 
duce dramatically different results, 
and debtors and their advisors must 
be sensitive to the nuances of the 
exemptions. 

Next month, in Part II, we will 
discuss further limitations on the 
homestead exemption and proposed 
federal bankruptcy legislation that 
would severely limit homestead pro- 
tection for those debtors seeking to 
move to Florida to avoid creditors. 
We will also discuss planning issues 
for homestead and potential con- 
flicts that can arise between the at- 
torney, CPA, and financial planner 
when providing advice on home- 
stead exemption planning. U 
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Burdens of Proof of Reasonableness and 
Undue Hardship Under Titles I, I, and III 
of the Americans With Disabilities Act 


or nearly two decades 
McDonnell Douglas v. 
Green, 409 U.S. 792 (1973), 
and its progeny have pro- 
vided employment lawyers with a 
road map to follow in proving and 
defending discrimination cases un- 
der Title VII of the 1964 Civil 
Rights Act! as well as under com- 
parable statutes enacted in the 
wake of Title VII. The McDonnell 
Douglas order and allocation of 
proofs has served in guiding parties 
in actions under Title I of the 
Americans With Disabilities Act? 
where plaintiffs have alleged denial 
of the benefits of employment, such 
as refusal to hire, failure to pro- 
mote, discharge, and other disci- 
pline because of an employer’s 
prejudice against those who are dis- 
abled. But Titles I, II, and III of the 
ADA all have an aspect that the 
other antidiscrimination statutes 
generally lack. They require reason- 
able accommodation of disabled in- 
dividuals to allow them the benefits 
of employment, governmental ser- 
vices, and public accommodations 
respectively.* The ADA require- 
ments may be excused, however, 
where the burden on the covered 
entity is unduly prejudicial because 
of cost or other hardships as defined 
in the respective titles. The 
McDonnell Douglas burden shifting 
does not lend itself to a situation in 
which a contested need for accom- 
modation is central to the case. 
The ADA cries out for its own 
McDonnell Douglas to guide liti- 
gants as well as courts in allocat- 


PartlI 


by Donald J. Spero 


The ADA is a bill of 
rights for persons 
with disabilities and 
mandates that they 
be given the 
opportunity to 
participate on equal 
terms in a wide 
spectrum of activities. 


ing the burdens of proof of parties 
where the reasonableness of an ac- 
commodation and the 
countervailing difficulties in pro- 
viding that accommodation are in 
issue. This article will consider the 
approaches of different courts in 
determining the burdens of the par- 
ties in accommodation cases. It will 
consider the nature of the plaintiff’s 
burden to make a prima facie case 
that an accommodation is reason- 
able and what a defendant must 
show to establish that it would be 
unduly prejudiced by providing that 
accommodation. Finally, the article 
will rush in where angels fear to 
tread. It will suggest some practi- 
cal solutions to resolve the varying 
approaches of the courts in assess- 
ing the burdens of parties to prove 
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the reasonableness, and by contrast 
the lack of justification, where an 
accommodation is required to allow 
individuals with disabilities to par- 
ticipate in societies’ benefits on an 
equal footing with others. The sec- 
ond installment of this article will 
appear in the February Journal and 
will review cases in which the 
courts have dealt with what a plain- 
tiff must demonstrate to make a 
prima facie case of entitlement to 
an accommodation. It will also pro- 
pose approaches to assigning the 
parties burdens. 


Wording of Applicable 
Sections of the ADA 

Title I of the ADA prohibits dis- 
crimination in employment on the 
basis of disability, perceived disabil- 
ity, or a history of disability.’ Title 
II deals with prevention of discrimi- 
nation on the basis of disability in 
public services, i.e., services offered 
by public entities such as state and 
local governments or departments 
of such entities, as well as in public 
transportation.® Title III prohibits 
discrimination on the basis of dis- 
ability in public accommodations 
and services offered by private en- 
tities.’ The ADA is thus a bill of 
rights for persons with disabilities. 
It mandates that they be given the 
opportunity to participate on equal 
terms in a wide spectrum of activi- 
ties. In those instances where cov- 
ered entities must make special ef- 
forts to accommodate individuals 
protected by the statute, there are 
significant similarities in the word- 


4 
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ing describing the requirement of 
accommodation in all three titles. 

Under Title I it is discrimination 
for a covered entity to fail to “make 
reasonable accommodations to the 
known physical or mental limita- 
tions of an otherwise qualified indi- 
vidual with a disability who is an 
applicant or an employee, unless 
such covered entity can demonstrate 
that the accommodation would pose 
an undue hardship on the operation 
of the business of such covered en- 
tity.”* (emphasis supplied) It is also 
discrimination to deny job opportu- 
nities to an applicant or employee 
“based on the need of such covered 
entity to make a reasonable accom- 
modation to the physical or mental 
impairments of the employee or ap- 
plicant.”® The reasonableness of the 
accommodation and undue hardship 
on the employer are the factors that 
determine whether an accommoda- 
tion is required by the statute. 

Title II’ requires that “no quali- 
fied individual with a disability 
shall, by reason of such disability, 
be excluded from participation in or 
be denied the benefits of the ser- 
vices, programs, or activities of a 
public entity, or be subjected to dis- 
crimination by any such entity.” 
Where a plaintiff shows such an 
exclusion or denial, the regulations 
promulgated under Title II allevi- 
ate a public entity from taking any 
steps that “it can demonstrate 
would result in a fundamental al- 
teration in the nature of a service, 
program, or activity or in undue fi- 
nancial and administrative bur- 
dens.” (emphasis supplied)'' Once 
the plaintiff has established a dis- 
ability and lack of access, the re- 
quirement for an accommodation to 
be made turns on whether there will 
be a fundamental alteration or an 
undue financial and administrative 
burden. 

Title III also provides a number 
of situations where a covered entity 
has duties to accommodate that are 
“reasonable” unless there is an ex- 
cessive burden that will excuse it 
from making the necessary adjust- 
ments. The statute provides gener- 
ally that: 


No individual shall be discriminated 


against on the basis of a disability in the 
full and equal enjoyment of the goods, 
services, facilities, privileges, advan- 
tages, or accommodations of any place 
of public accommodation by any person 
who owns, leases, (or leases to), or oper- 
ates a place of public accommodation."” 


The covered entity is excused from 
its duty not to impose eligibility cri- 
teria that screen out the disabled 
from the enjoyment of their offer- 
ings where “such criteria can be 
shown (by the defendant] to be nec- 
essary for the provision of the goods, 
services, facilities, privileges, advan- 
tages, or accommodations being of- 
fered.” (emphasis supplied)'’ Cov- 
ered entities are not required to 
make “reasonable modifications in 
policies, practices, or procedures” to 
accommodate individuals with dis- 
abilities where the entity “can dem- 
onstrate that making such modifi- 
cations would fundamentally alter 
the nature” of those offerings. (em- 
phasis supplied)'* They must take 
affirmative steps to ensure that dis- 
abled individuals have the benefit 
of their offerings such as supplying 
auxiliary aids like amplified hear- 
ing devices in theaters and TDD/ 
TVV telephones for the hearing im- 
paired unless doing so “would fun- 
damentally alter the nature of the 
good, service, facility, privilege, ad- 
vantage being offered or would re- 
sult in an undue burden.” (empha- 
sis supplied) 

Covered entities must remove ar- 
chitectural barriers that are struc- 
tural in nature in pre-act facilities 
where doing so is “readily achiev- 
able.” Where the entity “can dem- 
onstrate that the removal of a bar- 
rier ...is not readily achievable .. .” 
it must make its offerings available 
by alternative means if such are 
readily achievable.'® “Readily 
achievable’ means easily 
accomplishable and able to be car- 
ried out without much difficulty and 
expense.”!’ The statute names four 
nonexclusive factors to be taken into 
account to determine if a change is 
readily achievable: 

(A) The nature and cost of the action 
needed...; 

(B) The overall financial resources of the 
facility or facilities involved in the ac- 


tion; the number of persons employed 
at such facility; the effect on expenses 


and resources, or the impact otherwise 
on of such action on the operation of the 
facility; 

(C) The overall resources of the covered 
entity; the overall size of the business of 
the covered entity with respect to its 
number of employees; the number, type, 
and location of its facilities; and 

(D) the type of operation or operations 
of the covered entity, including the com- 
position, structure, and functions of the 
work force of such entity; the geographic 
separateness, administrative relation- 
ship of the facility or facilities in ques- 
tion to the covered entity.'* 


The ADA is worded to require of 
covered entities only that which is 
reasonable. Covered entities are not 
required to make adjustments that 
will cause the unwarranted difficul- 
ties designated in the various sec- 
tions of the ADA. The problem comes 
in when it is time to determine who 
has the burden of proving what is 
or is not reasonable, or necessary or 
an undue hardship. Who has the 
burden of proving what will cause a 
fundamental alteration or undue 
financial and administrative bur- 
dens, or what is not readily achiev- 
able. The enigma continues with the 


search for the quantum by which 
these proofs must be established. 


What Courts Have Said 
About Allocation of Proofs 
The potential dilemma posed by 
proofs of reasonableness and undue 
hardship under Title I was ad- 
dressed in Reed v. LePage Backeries, 
244 F.3d 254, 258 (1st Cir. 2001): 


Under the ADA, the plaintiff bears the 
burden of proving that the defendant 
could provide a reasonable accommoda- 
tion for her disability. At the same time, 
the statute places the burden on the 
defendant to show that the proposed 
accommodation would impose an undue 
hardship. See 42 U.S.C. §12112(b)(5)(A). 
There is a well recognized tension in the 
statutes allocation of the burdens in this 
fashion. The burdens might appear to 
be mirror images of one another: a “rea- 
sonable accommodation,” it might seem, 
is simply one that does not impose an 
“undue hardship.” But if this were so, 
the statute would impose identical bur- 
dens on both parties. 


In due deference to the First Cir- 
cuit, the enigma arises because it 
appears, at least facially, that im- 
posing identical burdens on the par- 
ties is exactly what the statute ac- 
complishes. 

In solving the riddle of the proofs 
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some of the decisions have looked 
back to §504 of The Rehabilitation 
Act of 1973.'° “No otherwise quali- 
fied handicapped individual .. . 
shall, solely by reason of his handi- 
cap, be excluded from the participa- 
tion in, be denied the benefits of, or 
be subjected to discrimination in 
any program receiving Federal fi- 
nancial assistance... .” (emphasis 
supplied)” The regulations imple- 
menting the Rehabilitation Act re- 
quire recipients of federal funding 
to “make reasonable accommoda- 
tion to the known physical or men- 
tal limitations of an otherwise quali- 
fied applicant or employee unless 
the recipient can demonstrate that 
the accommodation would impose 
an undue hardship on the operation 
of its program.”' 

Congress made it clear that the 
ADA is to be construed consistently 
with the Rehabilitation Act, stating 
that: 

Except as otherwise provided in this 
chapter, nothing in this chapter shall be 
construed to apply a lesser standard 
than the standards applied under title 
V of the Rehabilitation Act of 1973 (29 
U.S. C. 790 et seq.) or the regulations 


issued by Federal agencies pursuant to 
such title.” 


In Bragdon v. Abbott, 524 U.S. 624, 
631 (1998), the Supreme Court 
pointed out that the definition of 
disability in the ADA is modeled 
after the definition of “handicapped 
individual” in the Rehabilitation Act 
and the Fair Housing Amendments 
Act of 1973.*° The Court observed 
that when Congress reuses a well 
established term it indicates the 
intention of Congress that the term 
should be interpreted consistently 
with regulations interpreting the 
pre-existing term. 

An often cited Second Circuit de- 
cision that concerned the allocation 
of the burdens of proof in a Reha- 
bilitation Act employment discrimi- 
nation case is Borkowski v. Valley 
Central School District, 63 F.3d 131 
(2d Cir. 1995). Ms. Borkowski was a 
library teacher who, due to the con- 
sequences of neurological damage, 
could not maintain control of her 
classes. She requested a teacher’s 
aid as an accommodation to cope 
with her problem. The school board 


contended that Ms. Borkowski was 
not an “otherwise qualified handi- 
capped individual” as required by 
the statute. It also contended that 
providing a teacher’s aid would re- 
sult in an undue hardship. The court 
gave the following analysis of the 
parties’ burdens at 244 F.3d 138: 
As to the requirement that an accom- 
modation be reasonable, we have held 
that the plaintiff bears only a burden of 
production. [Citing Gilbert v. Frank, 949 
F.2d 637, 642 (2d Cir. 1991)]. This bur- 
den, we have said, is not a heavy one. 
Id. It is enough for the plaintiff to sug- 
gest the existence of a plausible accom- 
modation, the costs of which, facially, do 
not clearly exceed its benefits. Once the 
plaintiff has done this, she has made out 
a prima facie showing that a reasonable 
accommodation is available, and the risk 
of nonpersuasion falls on the defendant. 
Id. At this point the defendant’s burden 
of persuading the factfinder that the 
plaintiff’s proposed accommodation is 
unreasonable merges, in effect, with its 
burden of showing, as an affirmative 
defense, that the proposed accommoda- 
tion would cause it to suffer an undue 
hardship. For in practice meeting the 
burden of nonpersuasion on the reason- 
ableness of the accommodation and 
demonstrating that the accommodation 
imposes an undue hardship amount to 
the same thing. 


While finding that the burden of 
showing that the accommodation is 
not reasonable and imposes an un- 
due hardship is on the defendant, 
the Borkowski court also stated that 
the burden of persuasion on the is- 
sue of “the existence of an effective 
accommodation, remains with the 
plaintiff.” 244 F.3d. at 141. At the 
same time the court stated that the 
plaintiff’s burden is merely one of 
production. Add to this the reason- 
ing in Gilbert v. Frank, 949 F.2d 637, 
642 (2d Cir. 1991), which the 
Borkwoski court cited with approval, 
that the plaintiff’s prima facie case 
burden of showing that she can per- 
form the essential functions of the 
job is not viewed as “a heavy one. 
We would deem it sufficient on this 
issue for the plaintiff to present evi- 
dence as to her or his individual ca- 
pabilities and suggestions for some 
reasonable assistance or job modi- 
fication by the employer.” The 
Borkowski court held that “the 
plaintiff has the burden of produc- 
tion and persuasion on the issue of 
whether she is otherwise qualified 
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for the job,” i.e., whether she can 
perform the essential functions of 
the job with or without an accom- 
modation. 63 F.3d at 137. These de- 
scriptions of the burdens of the par- 
ties are difficult to reconcile. 
Where Borkowski required the 
plaintiff to “suggest the existence of 
a plausible accommodation,” the 
D.C. Circuit in Barth v. Gelb, 2 F.3d 
1180, 1186 (D.C. Cir. 1995), also a 
Rehabilitation Act case, described 
the plaintiff’s initial burden as 
showing an accommodation that is 
reasonable in “the run of cases.” (“As 
a general matter a reasonable ac- 
commodation is one employing a 
method that is reasonable in the run 
of cases, whereas the undue hard- 
ship inquiry focuses on the hard- 
ships imposed by the plaintiff’s pre- 
ferred accommodation in the context 
of the particular agency’s opera- 
tions.” 2 F.3d at 1187) Thereafter, 
the defense has the burden of prov- 
ing undue hardship as an affirma- 
tive defense. Borkowski rejected the 
“run of cases” standard. The 
Borkowski court opined at 63 F.3d 
137 that: 
an accommodation that imposed a bur- 
den so significant as to be unreasonable 
in the run of cases ...would never be re- 
quired, because the plaintiff would be 
unable to carry her burden of persua- 
sion on the question of reasonable ac- 
commodation, and the issue of whether 
the accommodation would unduly bur- 


den the particular employer would never 
be reached. (internal citation omitted) 


The Borkowski court further rea- 
soned that “the employer has far 
greater access than the typical 
plaintiff, both about its own organi- 
zation, and, equally importantly, 
about practices and structure of the 
industry as a whole.” /d. 

The Borkowski decision was im- 
ported into the ADA by Pascuiti v. 
New York Yankees,87 F. Supp. 2d 221 
(S.D.N.Y. 1999), an action in which 
the plaintiff’s contended that Yan- 
kee Stadium lacked the accessibil- 
ity required by Title II. Quoting the 
paragraph from Borkowski shown 
above, except for the first sentence, 
the Pascuiti court added at 87 F. 3d 
223, that the plaintiff must: 


suggest a plausible method of making 
the Stadium readily accessible, the costs 
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of which, facially, do not exceed its ben- 
efits. If plaintiffs make out this prima 
facie case, the City must prove that the 
proposed method of making the Stadium 
readily accessible would result in undue 
financial and administrative burdens 
(emphasis supplied, footnote in the 
quoted material omitted). 


The Seventh Circuit in Vande 

Zande v. State of Wisconsin, 44 F. 3d 
538, 543 (7th Cir. 1995), analyzed 
the burdens where cost is a factor 
in determining the viability of an ac- 
commodation in the following 
terms: 
So it seems that costs enter at two points 
in the analysis of claims to an accom- 
modation to a disability. The employee 
must show that the accommodation is 
reasonable in the sense both of effica- 
cious and proportional to costs. Even if 
this prima facie showing is made the 
employer has an opportunity to prove 
that upon more careful consideration the 
costs are excessive in relation to the 
employer’s financial survival or health . 
... One interpretation of ‘undue hard- 
ship’ is that it permits an employer to 
escape liability if he can carry the bur- 
den of proving that a disability accom- 
modation reasonable for a normal em- 
ployer would break him. Barth v. Gelb, 
303 U.S. App. D.C. 211, 2 F.3d 1180, 1187 
(D.C. Cir. 1993). 


This analysis does not lead to an 
escape from the predicament of 
equating the parties’ burdens as two 
sides of the same coin. A closer look 
at what the plaintiff must demon- 
strate in the prima facie case is nec- 
essary. 

In Willis v. Conopco, Inc., 108 F. 
3d 282 (11th Cir. 1997), the 11th 
Circuit emphasized the burden of a 
plaintiff to demonstrate a specific 
accommodation that will enable the 
plaintiff to perform the essential 
functions of the job. The court found 
that Borkowski’s view, which it re- 
jected, combined the question of 
whether an accommodation is rea- 
sonable and whether it will put an 
unreasonable burden on the defen- 
dant. It found that this view improp- 
erly transferred the burden of proof 
on the question to the employer. The 
panel reasoned that “[s]uch an ap- 
proach confuses an element of the 
plaintiff’s case (reasonable accom- 
modation) with an affirmative de- 
fense (undue burden) and effectively 
relieves the plaintiff of the obliga- 
tion to prove her case.” 108 F.3d at 


286. Nonetheless the panel recog- 
nized the problem of determining 
who has what burden, stating at 108 
F. 3d 286: 

That the evidence probative of the is- 
sue of whether an accommodation for 
the employee is reasonable will often be 
similar (or identical) to the evidence pro- 
bative of the issue of whether a result- 
ing hardship for the employer is undue, 
does not change the fact that establish- 
ing that a reasonable accommodation 
exists is part of an ADA plaintiff’s case, 
whereas undue hardship is an affirma- 
tive defense to be pled and proven by an 
ADA defendant. (footnote omitted) 


In the footnote to the above pas- 
sage the court added that “These 
two issues are not exactly the same: 
the question of whether an accom- 
modation is reasonable (though it 
must be determined within a given 
set of specific facts) is more a ‘gen- 
eralized inquiry’ than the question 
of whether an accommodation 
causes a ‘hardship’ on the particu- 
lar employer that is undue.” 108 
F.3d 286 n.2. The court adopted the 
Barth view that reasonable is what 
is reasonable in the run of cases 
while the question of undue hard- 
ship is a more specific inquiry that 
focuses on matters pertinent to the 
particular defendant. 

The Fifth Circuit addressed the 
issue of the apparent teeter-totter 
nature of the proofs in an accommo- 
dation case in Johnson ov. 
Gambrinus Company/Spoetzel 
Brewery, 116 F.3d 1052 (10th Cir. 
1997). This was a Title III case in 
which the plaintiff sought to require 
the defendant to modify its policy 
that prohibited service dogs from 
accompanying their owners on 
brewery tours. The court followed 
the circuit’s prior reasoning on the 
burdens of proof in Riel v. Electronic 
Data Systems Corp, 99 F.3d 678 (5th 
Cir. 1996). Riel was a Title I case in 
which the plaintiff sought to have 
his employer relieve him of meet- 
ing certain deadlines in his work. 
The court pointed out that the Title 
I ban against not making reasonable 
accommodation unless the employer 
can demonstrate that it would cause 
an undue hardship parallels the 
Title III requirement for covered 
entities to make reasonable modifi- 
cations to policies unless such 


modifications would fundamentally 
alter the nature of the accommoda- 
tion. Transferring the reasoning of 
the Title I case to the Title III case 
the court held at 116 F.3d at 1059: 
The plaintiff has the burden of proving 
that a modification was requested and 
that the requested modification is rea- 
sonable. The plaintiff meets this burden 
by introducing evidence that the re- 
quested accommodation is reasonable in 
the general sense, that is, reasonable in 
the run of cases. While the defendant 
may introduce evidence indicating that 
the plaintiff’s requested modification is 
not reasonable in the run of cases, the 
plaintiff bears the ultimate burden of 
proof on the issue... . If the plaintiff 
meets this burden, the defendant must 
make the requested modification unless 
the defendant pleads and meets its bur- 
den of proving that the requested modi- 
fication would fundamentally alter the 
nature of the public accommodation. 
Under the statutory framework, such 
evidence is relevant only to a fundamen- 
tal alteration defense and not relevant 
to the plaintiff’s burden to show that the 
requested modification is reasonable in 
the run of cases. 


The Gambrinus approach appar- 
ently divides the allocation into two 
series of proof. First the plaintiff 
must suggest an accommodation, 
after which the defendant may at- 
tempt to show it is not reasonable 
in the run of cases. At this stage the 
burden of proof is on the plaintiff. If 
the plaintiff succeeds in this regard, 
that is if the defendant fails to dem- 
onstrate that the accommodation is 
unreasonable, the case moves on to 
the next stage. The defendant then 
has the burden of proof on the affir- 
mative defense that the proposition 
will bring about a fundamental al- 
teration. In the first stage the plain- 
tiff has the burden of proof on rea- 
sonableness while the defendant’s 
challenge is to rebut the plaintiff’s 
reasonableness arguments. At the 
next stage the burden of proof is on 
the defendant to show that there 
would be a fundamental alteration. 
The plaintiff has the lighter burden 
of rebutting the defendant’s argu- 
ment because the burden of proof at 
this stage is on the defendant. The 
conundrum that the defendant’s 
evidence may be identical at both 
stages is less likely to occur in this 
scenario. 

In Reed, the court approached the 
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proof problem by requiring a plain- 
tiff to demonstrate that a proposed 
accommodation will enable her to 
perform the essential functions of 
the job and that the accommodation 
is “facially practicable” that is “at 
least on the face of things it is fea- 
sible for the employer under the cir- 
cumstances.” 244 F.3d at 259. The 
court further reasoned at 244 F.3d 
259-60 that: 

Where the burdens will significantly 
differ is when the costs of an accommo- 
dation are not evident on the face of 
things, but rather better known to the 
employer....For example, an employee’s 
proposal that her work area be modi- 
fied might be facially reasonable, but the 
employer may still show that, given the 
particular limitations on its financial 
resources, or other hidden costs, such 
accommodation poses an undue hard- 
ship. 

This reasoning seems to say that 
unless the plaintiff proposes an ac- 
commodation that no rational per- 
son could see as reasonable the de- 
fense has the burden of fleshing out 
the details to prove an affirmative 
defense. 

The 10th Circuit, in Colorado 
Cross Disability Coalition uv. 
Hermanson Family Limited Partner- 
ship I, 264 F.3d 999 (10th Cir. 2001), 
a Title III case, citing Pascuiti, as- 
signed to plaintiff the burden to “ini- 
tially introduce evidence tending to 
establish that the proposed method 
of architectural barrier removal is 
‘readily achievable;’ i.e.,‘easily 
accomplishable’ and able to be car- 
ried out without much difficulty or 
expense’ under the particular cir- 
cumstances. 41 U.S.C. §12181(9).” 
264 F.3d at 1007. If the plaintiff 
meets this burden the defense must 
then show that removal of the bar- 
rier is not readily achievable. This 
is an affirmative defense on which 
the defendant has the burden of 
proof. The Sixth Circuit, in Monetter 
v. Electronic Data Systems Corpora- 
tion, 90 F.3d 1173 (6th Cir. 1996), 
considered the allocation of proofs 
when a Title I plaintiff alleges a job 
requirement that she can not per- 
form is not an essential function of 
the position in question. A “quali- 
fied person with a disability,” en- 
titled to protection under Title I, is 
one who has the required skills, 


training or education to perform a 
job in question “and who, with or 
without reasonable accommodation, 
can perform the essential functions 
of such position.”** The essential 
functions “do[ | not include the mar- 
ginal functions of the position.””° 
The court found that the employer 
has the burden of proof of whether 
a job requirement is an essential 
function. The court found support for 
its view in 42 U.S.C. §12112(b), 
which prohibits employers from us- 
ing “qualifications, standards, em- 
ployment tests or other selection 
criteria unless the standard, test or 
other selection criteria, as used by 
the covered entity, is shown to be 
job-related for the position in ques- 
tion and consistent with business 
necessity.” 

Although the Supreme Court has 
rendered a number of ADA deci- 
sions, it was not until the recent 
decision in US Airways, Inc. v. 
Barnett, 122 S. Ct. 1516 (2002), that 
the Court articulated any views re- 
garding the burdens of proof on the 
reasonableness of an accommoda- 
tion. In US Airways, a Title I case, 
the accommodation sought by the 
plaintiff was a reassignment to a 
position to which he was not entitled 
under the employer’s seniority sys- 
tem. The seniority system was cre- 
ated by the employer rather than in 
a collectively bargained union con- 
tract. 

Reversing an en banc decision of 
the Ninth Circuit, the Court found 
that “the seniority system will pre- 
vail in the run of cases.” Jd. at 1524. 
The Court placed the burden of 
showing reasonableness on the 
plaintiff, finding that the ADA “does 
not require proof on a case by case 
basis that a seniority system should 
prevail.” Id. A plaintiff may prevail 
in the face of a seniority system if 
the plaintiff can establish special 
circumstances. One such special 
situation might be a showing that 
frequent exceptions have been made 
in the past leading to other workers 
not having a reasonable expectation 
of benefitting by virtue of their se- 
niority.”® 

The Court did not find a dilemma 
in the fact that the plaintiff must 
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prove the reasonableness of an ac- 
commodation and the employer 
must prove undue hardship. It 
opined that “an ordinary English 
meaning of the term ‘reasonable 
accommodation’ [does not make] of 
it a simple redundant mirror image 
of the term ‘undue hardship.” Jd. at 
1522. It noted that “Many of the 
lower courts ... have reconciled the 
phrases ‘reasonable accommodation’ 
and ‘undue hardship’ in a practical 
way.” Id. at 1523. The Court cited 
Reed, Borkowski, and Barth, with 
approval. It commented favorably 
on defining reasonable as what is 
reasonable “on its face” or in the 
“run of cases” or that which is a 
“plausible accommodation.” There- 
after the defendant must meet its 
burden with evidence specific to the 
case in point. 

US Airways is a start but there is 
a great deal left to flesh out to give 
parties to ADA actions adequate 
guidance on the burdens of proof. In 
that case the solution became im- 
mediately apparent when the Court 
decreed that the presence of a se- 
niority system places the burden of 
proof on the plaintiff to show why it 
is not unreasonable to set it aside 
for the particular case. Dealing with 
a situation that is found to be pre- 
sumptively unreasonable until the 
plaintiff can show special circum- 
stances is a relatively easy case. 
Where the plaintiff is able to make 
a prima facie case by showing the 
special circumstance, the defendant’s 
first task will be to rebut the prima 
facie case evidence that plaintiff pro- 
vides to show the special circum- 
stances. That will be the mirror im- 
age of the plaintiff's proof but the 
case is still at the prima facie case 
stage where the plaintiff has the 
burden of proof. The case will then 
move to the next stage where the 
defendant may present any affirma- 
tive defense. Any such defense at 
this stage will necessarily be some- 
thing other than a rebuttal of the 
plaintiff’s prima facie case. At this 
stage the defendant has the burden 
of proof. 

The more difficult case is one in 
which the plaintiff is required to be 
relatively specific in its presentation 
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of a plan of accommodation. It is in 
this situation that the parties’ 
proofs are likely to mirror each 
other. An approach to a solution is 
to examine just how heavy is the 
plaintiff's burden to show that an 
accommodation is reasonable. O 


1 42 U.S.C. §§2000e et seq. 

2 42 U.S.C §§12101 et seq. 

5 But see 42 U.S.C. §2000e-2 (j). The 
Title VII prohibition against religious 
discrimination requires employers to 
allow for all aspects of an employee’s 
“religious observance and practice, un- 
less an employer demonstrates that he 
is unable to reasonably accommodate 
[the individual’s religious needs] with- 
out undue hardship on the conduct of 
the employer’s business.” 

442 U.S.C. § 2000e-2 (j) 

5 42 U.S.C. §§12111 et seq. 

42 U.S.C. §§12131 et seq. 

742 U.S.C. §§12181 et seq. 

8 42 US. C. §12112(b)(5)(A). 

® 42 USS. C. §12112(b)(5)(B). 

10 42 U.S.C. §12132. 

11 28 C.F.R. §35.150(a). 

12 42 U.S.C. §12182(a). 

13 42 U.S.C. §12182(b)(2)(A)(i). 

4 42 U.S.C. §12182(b)(2)(A)(ii). 

5 42 U.S.C. §12182(b)(2)(A)(iii). 

16 42 U.S.C. §12182(b)(2)(A)(iv). 

7 42 U.S.C §12181(9). 

8 42 U.S.C. §12181(9)(A), (B), (C) & (D) 

19 29 U.S.C. §§701 et seq. 

20 29 U.S.C. §794. 

21 45 C.F.R. §84.12(a). 

22 42 U.S.C. §12201(a). 

*3 42 U.S.C. §3602(h)(1) (1988 ed.). 

24 29 C.F.R. §1630.3(m). 

25 29 C.F.R. §1630.3(n). 

*6 Td. at 1525. In Transworld Airline, 
Inc. v. Hardison, 432 U.S. 63 (1977), the 
Supreme Court held that the employer 
did not have to violate the union senior- 
ity rights of other employees or incur 
more than a very minimal expense to 
accommodate an employee’s religious 
observance. The employer was not re- 
quired to pay other employees overtime 
to take the plaintiff’s Saturday shift. 
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diator and arbitrator. Mr. Spero is board 
certified in labor and employment law 
and is a fellow of The College of Labor 
and Employment Lawyers. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Courtney B. Wilson, chair, and 
Stuart A. Rosenfeldt, editor. 


For registration information, see www.flabar.org or call CLE 


Registrations at 850/561-5831. On-site registration is by 
check only; however, please verify programming with CLE 
Registrations before making plans to attend. 


January 2003 Video Replays 


Ft. Lauderdale 
Broward County Bar Association #122 
January 31 * #5252-Health Law Two 


Ft. Myers 
Holiday Inn Riverwalk #170 
January 30 * #5257-Estate Planning 


Jacksonville 
Omni Hotel #154 
January 9 #5257-Estate Planning 
January 24 * #5256-Condominium Law 


Orlando 
Radisson Hotel #71 
January 9 * #5257-Estate Planning 
January 24 * #5256-Condominium Law 


Pensacola 
Escambia/Santa Rosa Bar Association #40 
January 30 * #5257-Estate Planning 


Sarasota 
Hyatt Hotel #42 
January 31 * #5257-Estate Planning 


Tallahassee 
The Florida Bar Annex #54 
January 23 ¢ #5257-Estate Planning 
January 30 * #5256-Condominium Law 
January 31 * #5290-Adoption/Dependency 
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Legally Speaking: 

40 Powerful 
Presentation Principles 
by David J. Dempsey 

Atlanta attorney David J. 
Dempsey once dreamed of being as 
dynamic a speaker as his television 
idols Perry Mason and Ben Matlock. 
Television’s legendary litigators 
fueled Dempsey’s passion to become 
a lawyer, but he would soon find out 
the true trials of the profession. “I 
believe law school is a great place 
to learn how to think like a lawyer, 
write like a lawyer, and analyze like 
a lawyer; unfortunately, it’s also a 
great place to learn how to speak 
like a lawyer, and this is precisely 
where the problem lies,” says 
Dempsey. 

A practicing trial attorney in the 
Atlanta law firm of Coleman & 
Dempsey, LLP, Dempsey spent two 
years putting down on paper the 
lessons he has learned both in and 
out of the courtroom. Dempsey’s 
book, entitled Legally Speaking: 40 
Powerful Presentation Principles 
Lawyers Need to Know, serves as a 
comprehensive guide TO the world 
of public speaking. Having once 
been called “Jell-O Boy” by a juror 
because he visibly shook so hard 
during the opening statement of an 
important trial, Dempsey empha- 
sizes the importance of overcom- 
ing stage fright through basic 
foundations of public speaking. 
The book stresses the necessity of 
confidence, advising readers to 
know their audience, to study es- 
tablished speakers, and to have a 
mental “blueprint” ready for the 
presentation. Dempsey explains 
how the fundamentals of a good 
presentation include a strong 
opening, credibility, powerful body 
language, and engaging 
storytelling. 

While Dempsey encourages con- 
fidence, his book suggests early on 
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that lawyers should “park [their] 
attorney egos at the door.” In an 
anecdote about once-regular week- 
end trips to Home Depot, Dempsey 
admits that intelligence alone will 
not always get the job done. In the 
middle of the busy home improve- 
ment store, Dempsey found himself 
rationalizing his many yet unfin- 
ished projects: “Surely, with my law 
degree and gritty determination, I 
can master any project that these 
fellow shoppers can.” 

This 310-page book, published 
by Miranda Publishing, LLC, 
sells for $49.95. Details for or- 
dering can be found at 
www.legallyspeakingonline.com. 


The Art and Science 

of Trial Advocacy 

by Tim Perrin, Harry Caldwell, and 
Carol Chase 

In a new book entitled The Art 
and Science of Trial Advocacy, 
Pepperdine University School of 
Law professors Tim Perrin, Harry 
Caldwell, and Carol Chase explore 
both the theoretical and practical 
dimensions of trial advocacy. The 
book teaches law students as well 
as practicing attorneys how to ex- 
cel at trial. 

The authors guide the reader 
through the stages of the trial pro- 
cess, suggesting techniques and 
strategies for each stage—pretrial, 
trial, and post-trial motions; jury 
selection; opening statements; di- 
rect and cross examination; and 
closing arguments. To demonstrate 
these techniques, the authors in- 
clude illustrative transcripts ex- 
plaining how they would use the 
technique in an actual case. The 
book further provides detailed guid- 
ance on the effective use of expert 
witnesses and practical direction on 
the incorporation of exhibits and 
demonstrative evidence into case 
presentations. 


In addition to the practical ad- 
vice dispensed by the authors, the 
book also includes a discussion of 
the basic principles of effective 
communication and persuasion, 
such as the importance of the 
advocate’s credibility, and ex- 
amples of how to develop case pre- 
sentations that maximize their 
persuasive impact on judges and 
juries. The authors note that “just 
as every aspiring Picasso must be 
adept at using the tools of his trade 
and understanding the properties 
of paint and changeability of color, 
so must trial advocates appreciate 
the tools at their disposal, the 
‘properties’ of persuasion, and the 
unpredictability of jurors.” 

The Art and Science of Trial Ad- 
vocacy, published by Anderson 
Publishing Company, sells for 
$39.95. For information on order- 
ing this 572-page guide, visit 
www.andersonpublishing.com or 
call Wileen Wong at 310/506-4138. 


Bar members are 
encouraged to submit brief book 
reviews of approximately 
500 words for publication. 
They should be related to law but 
may be practical, esoteric, enter- 
taining, or fiction. 


Reviews should include the num- 
ber of pages, the publisher, cost, 
and purchasing information. 
Submit a hard copy and a dis- 
kette to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 
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American Heart 
Associatione 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


AMERICAN 


HEARING 
ASSOCIATION 


Then they discovered 
a communication disorder 
was already doing that. 


Speech, language and hearing problems 
can be significant roadblocks to a 
student's education. Which is why 
early identification and treatment for 
communication disorders are essential 
before your child enters school. With 
early help, many children can develop 
good learning and literacy skills. 


SPEECH-LANGUAGE- 
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Former Insurance Commissioner 


Expert Witness Testimony 
For Insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


561-995-7429 
www.expertinsurancewitness.com 


Bill Hager, President 


Former NCCI CEO 


A:HEALTH CARE AUDITORS. INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 

We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 
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$> Tokammor, 
No Merit - No Charge 
| pages, Contact = medical expert testimony in medical malpractice, personal injury & disability claims ; 
Bruce Mellinger at Witness provides quality 
(850) 561-5687 or experts in any field of health care : 


= Allstate Insurance Company: Seekin 
information regarding delay, claims handling © 


A-A-A 
phone ringing 


Jerry Marvin, Gunn Merlin, 601 S. Bayshore} 
effective, concise, 


Bivd., Ste. 800, Tampa, FL 33606, (813) 2295 
1000, fax (813) 229-3692, Jmarvin@ GunnMer 


@ Physician medical reviews. Established 
physician will provide a rapid and accurate 

we Opinion regarding the validity of pending 
Forensic Document Examiner/Handweit medical Malpractice matters. Physician 
ing Expert: Don Quinn, 101 Century 21 Drives Executives. Please @-mail:dan5453 @ aol.com 
Suite 123, Jacksonville, FL 32216, (904) 72 i 

3434. Thirty years experience in Federal ang ” 

State Crime Laboratories. Qualified in Federgl STOCKBROKER FRAUD - 
and State courts. Retired FDLE Document MISMANAGEMENT 
Examiner. 


© Be Placed On a Waiting List 


© 1-888-669-4345 


Call us talk Over remedies available to 
your clients who Nave securities account 

Heferral Of Go-counsel; expert witness 
affiliations. David ee and Peter J. Mougey, 
Beggs & Lane, Pensacola, (850) 432-2451. 


Fraud, Bad 
wide.* Salvatore Raimondi, Sr., (561) 83: 
6022, website: wwwforensicmechanic.cc 
E-mail: AFSASSOCIATES@ AOL COM. 


= Certified Forensic Document Examiner 
Thomas Vastrick, 380 S. State Road 434,Sufé 
1004-132, Altamonte Springs, FL 32714. (800) 
544-0004. Formerly with U.S. Postal Inspection 
Service Crime Lab. Over 25 yrs. Experienc®, . 
ABFDE Certified (former Board Director.) Cour 4031 EXCHANGE 


Be ad auto dealer, specializing in qualified throughout southeast. 
vehicle liqui = and buying services. We ® Qualified 1031 Exchange Intermediary 
specialize in @@e@unts for attorneys, Danks. Medical Services. Regular delayed, reverse and build- 


finance compgl tO-Suit. 20 years experience. Will work with 
you and your clients. | Competitive pricing. Call 
Jeff Riddell (941) 366 


9380 for information. — 


nies and trust departments. \ 


@ Physicians For Quality: Credible mediga 
experts. Since 1986. We have Florida physi 
cians who have agreed to review your malptaige 
tice case, and if it has merit, testify for you. |~ 
Plaintiff or Defense. 1-800-284-3627. Visit G8 
www.pfq.com. 


1031 EXCHANG 
a Qualified 1031 Inter 
Streamlined Service ‘ 
(954) 922-0220 // in 


Insured Accounts. 
0@1031exchangeusa.com 


= Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construf 
tion, trucking/rail, disputes, product liability 

mineral property management, mineral cae 


Affiliate; American Business Appraisers 
rk. John F. Hodgdon, Jr. 


appraisal for estate & tax 540-989-5727. | out Florida Bar website! 
i: jthodg Premises Liability & Securif 
Premises Liability & Security; Police a | 
Practices & Procedures; Wrongful death. wei iam | 
Resource, Ampri¢a’s largest law book dealer. 
We BUY and SELL. Vise/AX Excellent Co > > 
Your Satisfaction Guatanteed, 800-886-1 Real Estate Law 
-nationallaw. 
James L. Mack, Board Certified Real = | 
DISCOVERY INFORMATION Estate Lawyer with 52 years of practice in [7 A RO 3 | 
Florida exclusively in the area of real estate | 
e Nationwide Insurance Company: “AV” rated, is available to act as expert witness OF | THE FLORIDA BAR @ | | 
king inforrilll consultant in real property litigation in all Florifié | About the Bar « CLE « Legal Links « 
counties. 20185 East Country Club Drive, #@Q% | Contact Us | 


Miami 33180, (305) 933-2266, fax (305) 6825 
1533. 


(813) 229-369, 


= ATTORNEY REFERRAL SERVICES Pt LEGAL RESEARCH 
y Referral Service ~ is four ractices, bad faith, discovery violations, etch : 
used to? Last month we | serch provides you with 
> referred over 17,000 callers to our attorneys. meee! commanding legal 
AND THEY ABE We have referals research and wrting.; Outsource those memos 
m and Call (727) 410-7285 or visit 
daily. All legalieategories! Wehavecalis ‘Com. Re: h 
statewide. Call now 24 hours. Are you ready to WWW. parch.com. 
start getting r@fenals? Faxes daily, phone ringing DICAL REVIE 
constantly, in gourt all the time All of a sudde: EXPERT WITNESS» ME ws 
= they are so busy And your friends won't tell you 
cause it’s the 
Availability or 
1-800-733-54 
AUTOMOTIVE 
FORENSIC SERVICES 
4 
Property Damage, Defect, Negligence, Fire, 
| 
AUTO SERVICES 
= 
.Saramana1031.com 
knowledge ang @xpenence provide the Dest 
quality servicé, Old South Auto Brokers, Inc 
References available. Please Call Rick at (3? 1) E USA 
951-3673. mediary. 
BUSINESS VALUATION 
Busines$ Value Associates -Exclusiv: 
and informatioft fegarding sinkhole Claims. Cal | 
Kelly Kubiak, Merlin, 601 S. Bayshore Blvc . 
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T RA D = MAR % If it's a question of 
& COPYRIGHT SEARCHES] Safety... 


TRADEMARK-Supply word and/or 
The answer must be 
SEARCH FEES: 


COMBINED SEARCH - $315 Engineering, Safety, and Pp f 
(USS., State, Expanded Common Law and Internet) § Security Experts ro essiona 
TRADEMARK OFFICE - $135 

STATE TRADEMARK $140 (All Disciplines) 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 4 1.800.562.7233 Located in the Palm Beach Area 
DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 

RESEARCH- (SEC - 10K’s, ICC, FCC, 

COURT RECORDS, CONGRESS.) 

APPROVED- Our services meet 

standards set for us by a D.C. Court 

of Appeals Committee. 


Over 100 years total staff experience - not DISABILITY AND PERSONAL INJURY 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 : * OVERNIGHT EXPERT AFFIDAVITS * FREE DETAILED CONSULTATION 


RE: STANDARDS OF CARE 
Arlington, VA 22203 + FREE PREVIEW FOR MERIT 


Phone: (703) 524-8200 ; CAUSATION AND LIABILITY ‘ 
FAX: (703) 525-8451 BOARD CERTIFIED EXPERTS 


Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 2401 S. DALE MABRY HWY.. TAMPA 
www. KINFO.COM 2 MPA, FL 33629 TEL (813) 258-1827 


SINCE 1957 


Professional Safety Incorporated 


Law Enforcement and 
Corrections 


35 years of academic, training, GOLDSTEIN LEWIN & CO. 


and practical experience. Certified Public Accountants and Consultants 
¢Pursuits 


¢Control Techniques 

¢Cell Extractions 

«Contemporary Strategies 
and Tactics 


Visit The Florida 
Bar's Web site 


Find out why many attorneys and 
se-of-Force.com business owners choose Goldstein 


Lewin valuation professionals. We 
and sie what 9 912-634-6362 provide sound and supportable 
h Inter-City Testing & business valuations for: 
> Litigation Consulting 
appening In Consulting Corporation > te 
Technical Evaluations and > Estate/Gift Taxes 
the world of ae lees > Family Limited Partnerships 
Aut tive Accident Reconstruction; Boating, 
H PWC. Sailing ’& Martine: Biomedical Injury For further information, contact: 
Florida law. Analysis; Chemistry/Chemicals, Construction Sal Bochicchio, CPA*/ABV, CVA 
Safety; Elevators/Escalators; Fires/Explosions; Mark R. Gold, CPA*/ABV, CBA 
Flammability; Glass/Metal Fracture; Helmets; “Licensed in the State of Florida 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water. Safety/Electrical 1900 NW Corporate Blvd. 
| Engineering; Slips, Trips & Falls; Sports, 
: Recreation, Aquatics; Toxic Exposure; Transpor- Boca Ra n, 
www.flabar.org tation, Tires; Highway Safety; Warning/Instruc- Tel: (561) 994-5050 
tions. Web site: www.intercitytesting.com. 5 


(661) 745-7940 FAX (561) 745- 7939 www.goldsteiniewin.com 


P.O. Box 2819 
Jupiter, Florida 33468 
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American Institute 
of CPA Cover 3 
: Blumberg Excelsior 19 
Connor Consulting 75 
x Corporate Creations 9 
: East Bay Mortgage 33 
Empire Corporate 5 
Gilsbar 17 
Goldstein Lewin 75 
Gov’t Liaison 75 
Great American Ins. 27 
GST Corporation 15 
: Health Care Auditors 73 
Insurance Metrics 73 
Inter-City Test 75 
Int’] Genealogical 25 
Janus Medical 75 
S LexisNexis Cover 2, 1, 13 
Mass Mutual Settlement 37 
Med Witness 73 
Harvey E. Morse, P.A. 35 
Professional Safety 75 
: State Farm Insurance 7 
: Trugman Valuation 41 
West Cover 4,21 
Wireless Law 3 
Now read that back to me. 
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American Institute of Certified Public Accountants 


Ready for some facts? Only credible sources help 


build credible cases. And thousands are lost every 


year based on substandard so-called “expert” 


business valuations. They simply don’t hold up — 


in or out of court. That’s why you need a CPA/ABV. 


That's right, a Certified Public Accountant who’s also 


accredited in business valuation by the AICPA. 


CPA/ABVs communicate the total picture with 


Clarity and objectivity to give you a global 


perspective that considers not just the financials, 


but your clients’ near- and long-term goals. No one 


builds more winning strategies. Time after time. 


That’s a fact. Case closed™ 


For more information, contact us at ABV@AICPA.org 
or visit www.aicpa.org/abvinfo/lawyers to find a 
CPA/ABV in your area. 


ACCREDITED IN BUSINESS VALUATION 
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Are you the last one out the door a little too often? Research and practice 
technologies from West give you more of your most important asset — time. 
From automated firm marketing, to bringing you all citing references quickly, 


West products deliver what's most valuable to you. Differences that matter. 


Click or call www.westgroup.com 1-800-762-5272 


THONMSON 


WEST 


West -- part of Thomson since 1996, 
© 2002 West Group Trademarks shown are used under license. W-104964R/5-02 bringing information solutions to the legal community. 
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